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NEW MEXICO ENVIRONMENT DEPARTMENT )
HAZARDOUS WASTE BUREAU )
CLASS 3 PERMIT MODIFICATION REQUEST: )
EXCAVATION OF A NEW SHAFT AND ASSOCIATED )
CONNECTING DRIFTS, WASTE ISOLATION PILOT )
PLANT, NO. NM4890139088-TSDF )

MOTION FOR A STAY OF
TEMPORARY AUTHORIZATION
ON BEHALF OF
SOUTHWEST RESEARCH AND INFORMATION CENTER

Appellant Southwest Research and Information Center (“SRIC”) herein
seeks review of the final action of the New Mexico Environment Department
(“NMED?”) in approving a Temporary Authorization (“TA”) that in substance
grants a Permit Modification Request (“PMR”) without the required public
comment and hearing processes. The PMR modifies the Permit issued by NMED

under the Hazardous Waste Act, § 74-4-1 ef seq. NMSA 1978 (“HWA”), to the
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U.S. Department of Energy (“DOE”) and Nuclear Waste Partnership LLC
(“NWP”) (collectively, “Permittees”) to operate the Waste Isolation Pilot Plant
(“WIPP”), a federal repository for radioactive and hazardous waste. On its face,
the PMR seeks to modify the existing Permit to allow construction of an additional
vertical shaft (Shaft #5) and horizontal drifts connecting the new shaft to the
existing underground facility. The Permittees tell NMED that the purpose of the
modification is to restore “full-scale, concurrent, mining, maintenance, and waste
emplacement operations.” PMR at 9. (Exhibit A)'. In fact, the Permittees have
stated that existing permitted activities fulfill those requirements. Their true
purpose, which is to violate the legal limits on the capacity and the operational
period of WIPP, is not disclosed in the PMR documents, in violation of regulatory
requirements.

Moreover, the PMR seeks a major, or “Class 3,” modification to the Permit.
Under the HWA, 74-4-4.A.7 NMSA 1978, and the regulations, 40 C.F.R. §
270.42(c), a public process, including a public hearing, is required for a major
permit modification. However, the Permittees also asked NMED for a temporary

authorization, allowing them to commence the actions included in the PMR—

t Cited pages excerpted in Exhibit A. The PMR is at:
https://wipp.energy.gov/Library/Information_Repository_A/Class_3_PermitModifi
cations/19-0241 Letter Redacted.pdf
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construction of the new facilities—and to continue construction for up to a year?
before the public hearing and approval of the PMR. On April 24, 2020, NMED
granted the requested TA.

Appellant SRIC now asks the Court to stay the TA pending appeal. The TA
is not authorized by the applicable rule, 40 C.F.R. § 270.42(e). Most basically, for
NMED to allow the Permittees to construct the new shaft and drifts for a year, as
the TA does, will create a fait accompli: Once the Permittees have invested a
year’s work and significant funds in constructing the shaft and drifts, it is
inconceivable that NMED would turn around and deny the PMR and require the
construction to be undone. By the TA, NMED, in actual effect, has granted the
PMR, and any public hearing or further agency proceedings are a meaningless
formality. Further, the PMR itself is defective, because it fails to disclose its actual
purpose, which is to violate the legal limits upon WIPP’s waste capacity and
operating period.

Appellant SRIC is a New Mexico nonprofit citizen organization that has
participated in this proceeding since its inception. In response to the PMR
application, SRIC demonstrated that actual purpose in its letter to NMED on

October 16, 2019. (Exhibit B). In response to the January 16, 2020 TA request

2 The regulation contemplates a duration of 180 days, plus a 180-day
extension, for a TA:  otaling 360 days or effectively a year. 40 C.F.R. §
270.42(e)(4).



(Exhibit C), SRIC set forth the legal and regulatory obstacles to issuance of a TA
in its letter to the Secretary dated January 27, 2020. (Exhibit D). SRIC now
moves the Court to stay NMED’s TA order, dated April 24, 2020, pending
appellate review of the PMR?,

Factual background

The fundamental fact of this case is that there are legal limits upon the waste
capacity and the operational period of WIPP. These limits bind NMED, and they
bind this Court. WIPP’s waste capacity is limited to 6.2 million ft* or 175,600 m°,
of transuranic (“TRU”) waste. WIPP’s operational period is limited to 25 years.
There are also procedural limits that apply to WIPP: DOE may not undertake
activities that will require a permit without first obtaining that permit.

These legal limits are contained in (1) the Consultation and Cooperation
(“C&C”) Agreement, with attached Working Agreement, a binding agreement
between the State of New Mexico and DOE (Exhibit E), (2) the WIPP Land
Withdrawal Act, Pub. L. No. 102-579 (as amended)(“LWA”) (Exhibit F), and (3)
the WIPP HWA permit (the “Permit”), issued pursuant to the HWA and the
Resource Conservation and Recovery Act, 42 U.S.C. § 6921 ef seq. (“RCRA”).

The construction of a fifth shaft and connecting drifts is a key element of

3 Counsel for SRIC sought consent to this motion for a stay from counsel for

NMED, DOE, and NWP. Counsel for NMED refused consent. Counsel for DOE
responded by email, which did not consent. Counsel for NWP has not responded.
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Permittees’ plan to violate those legal limits. The proposed shaft location 1200
feet from the existing repository provides room to construct additional disposal
panels along the connecting drifts.

a. Legal limits apply to WIPP.

In 1981, the State of New Mexico sued DOE in Federal District Court,
asserting the State’s concerns about the planning and construction of WIPP. Civil
Action No. 81-0363 JB (D.N.M.). The case resulted in a Stipulated Agreement,
which was approved by the court. Exhibit E. This agreement includes the C&C
Agreement and Working Agreement, executed pursuant to the WIPP Authorization
Act, Pub. L. No. 96-164, § 213 (1979). The agreement states:

This consultation and cooperation agreement shall be a binding and

enforceable agreement between the Department of Energy and the State of
New Mexico . . ..

Exhibit E, C&C at 8 (Page 30 of PDF). The C&C Agreement has since been
modified: The First Modification states the capacity limit of 250,000 ft* (equal to
7,080 m?) of remote-handled transuranic (“RH TRU”) waste (November 30, 1984);
the Second Modification states the overall capacity limit of 6.2 million ft* of
transuranic (“TRU”) waste. (August 4, 1987). Exhibit E (Pages 35 and 56 of
PDF).

Further, the Working Agreement states:



Where a State or Federal permit is a prerequisite to any action by DOE (e.g.,
access roads, site development or discharge of pollutants), that action shall
not be carried out until the appropriate permit has been obtained.
Exhibit E, Working Agreement, Art. IL.F. (Page 60 of PDF). Thus, DOE agreed not
to undertake construction of the shaft and drifts requested in the PMR until it
obtained a modified Permit, which it has not done.
In 1992 Congress enacted the WIPP Land Withdrawal Act, Pub. L. No. 102-

579 (1992), which contains a statutory capacity limit:

CAPACITY OF WIPP.—The total capacity of WIPP by volume is 6.2
million cubic feet of transuranic waste.

Exhibit F, § 7(a)(3). Congress intended that this capacity limit be based on waste
container volumes. At the time, congressional committees were especially
motivated to impose hard-and-fast waste volume limits on the DOE’s Test Phase,

which was the anticipated next step. The capacity limits for the Test Phase (which

4 Senate Report 102-196 on S 1671, by the Senate Energy and Natural
Resources Committee, specifically states: “According to DOE’s current plans, a
total of 4,525 55-gallon drums of transuranic waste would be used during the
experimental program.” Exhibit G. The House bill (HR 2637) reported by the
House Armed Services Committee, stated the volume limit both in cubic feet and
in drums:
CAPACITY OF THE WIPP.—The total capacity of the WIPP by volume
is 6.2 million cubic feet of transuranic waste. Not more than 850,000
drums (or drum equivalents) of transuranic waste may be emplaced at the
WIPP.
§ 9(a)(3). Similarly, House Report 102-241, Part 1, from the House Interior and
Insular Affairs Committee, included capacity limits of 5.6 million ft® of contact-
handled (“CH”) waste and 95,000 ft* of RH waste. § 7(a). Test Phase waste was
limited to no more than 4,250 55-gallon drums. Exhibit G. House Report 102-
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was deleted in 1996) and for the entire facility were in direct ratio to one another,
so that under the LWA the total capacity is also subject to a hard-and-fast limit.
Exhibit F, LWA § 6(c)(1)(b) (as enacted). The LWA also incorporates by
reference volume limits imposed by EPA, which EPA expressed both in the
number of 55-gallon drums and the total waste volume. Exhibit F § 6(c)(1)(B), 55
Fed. Reg. 47700, at I11, IV.B.2 (Nov. 14, 1990).°

WIPP’s 6.2 million ft* (or 175,600 m®) waste capacity limit is also imposed
by the HWA Permit itself, which plainly binds the Permittees and NMED. Permit,

Attachment B, Part A® application. The LWA (Exhibit F) directs DOE to comply

241, Part 3, from the House Energy and Commerce Committee, included a dissent,
opposing the capacity limits “of not more than 5.6 million cubic feet of contact-
handled transuranic waste and 95,000 cubic feet of remote-handled transuranic
radioactive waste in WIPP” (§ 7(a)) and Test Phase limits of 4,250 barrels or 8,500
barrels of waste. Exhibit G.

s The limits are based on the volume of 55-gallon drums (or drum
equivalents): 850,000 drums times 7.3 cubic feet (55-gallon drum volume) equals
6,205,000 ft’, In the 2018 WIPP PMR hearing Mr. Kehrman, witness for the
Permittees, so testified. Exhibit H.

6 The Permit is voluminous and is available at:
https://wipp.energy.gov/Library/Information_Repository A/Searchable Permit F
enceline RCRA_ EC%?20additions_April%202020 1.pdf



with RCRA, RCRA regulations, and the RCRA permit,’ and to document its
compliance:

SEC. 9. COMPLIANCE WITH ENVIRONMENTAL LAWS AND
REGULATIONS.
(a) In General.—
(1) Applicability. Beginning on the date of the enactment of this
Act, the Secretary [of Energy] shall comply with respect to WIPP,

with —
* * *

(C) the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.);
* * *

(H) all regulations promulgated, and all permit requirements, under
the laws described in subparagraphs (B) through (G).2

In addition, LWA § 9(d) underscores the State’s authority under RCRA:

(d) Savings provision.—The authorities provided to the Administrator
and to the State pursuant to this section are in addition to the enforcement
authorities available to the State pursuant to State law and to the
Administrator, the State, and any other person, pursuant to the Solid Waste

7 References to the Solid Waste Disposal Act, 42 U.S.C. § 6901 ef seq.,
include RCRA, which is a part of that Act, 42 U.S.C. § 6921 ef seq.,
Subchapter III.
8 The LWA continues, requiring certification of RCRA compliance:
(2) Periodic oversight by administrator and state. The Secretary [of
Energy] shall, not later than 2 years after the date of the enactment of
this Act, and biennially thereafter, submit documentation of continued
compliance with the laws, regulations, and permit requirements
described in paragraph (1) to the [EPA] Administrator, and, with the
law described in paragraph (1)(C), to the State.
(3) Determination by administrator or state. The [EPA]
Administrator or the State, as appropriate, shall determine not later
than 6 months after receiving a submission under paragraph (2)
whether the Secretary is in compliance with the laws, regulations, and
permit requirements described in paragraph (1) with respect to WIPP.
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Disposal Act (42 U.S.C. 6901 et seq.) and the Clean Air Act (40 U.S.C.
7401 et seq.).

Exhibit F. Moreover, the LWA flatly states that it modifies neither the State’s nor

EPA’s authority to enforce, nor DOE’s obligation to comply with, RCRA?.

9 SEC. 14. SAVINGS PROVISIONS.

(a) CAA and SWDA. No provision of this Act may be construed to
supersede or modify the provisions of the Clean Air Act (42 U.S.C. 7401 et
seq.) or the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.).
(b) EXISTING AUTHORITY OF EPA AND STATE. No provision of this
Act may be construed to limit, or in any manner affect, the Administrator's
or the State's authority to enforce, or the Secretary's obligation to comply
with --

(1) the Clean Air Act (42 U.S.C. 7401 et seq.);

(2) the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.), including all
terms and conditions of the No-Migration Determination; or

(3) any other applicable clean air or hazardous waste law.

The 1996 WIPP Land Withdrawal Amendments Act, Pub. L. No. 104-201,
relieved DOE from compliance with the land disposal provisions of RCRA
for waste designated for WIPP. These amendments have no effect on the
case at hand. Section 14 of the LWA now reads as follows:

Section 14. Savings provisions.

(a) CAA and SWDA.—Except for the exemption from the land
disposal restrictions described in Section 9(a)(1), no provision
of this Act may be construed to superseded or modify the
provisions of the Clean Air Act (42 U.S.C. 7401 et seq.) or the
Solid Waste Disposal act (42 U.S.C. 6901 et seq.).

(b)EXISTING AUTHORITY OF EPA AND STATE.—No provision
of this Act may be construed to limit, or in any manner aftect,
the Administrator’s or the State’s authority to enforce, or the
Secretary’s obligation to comply with—

(1) the Clean Air Act (42 U.S.C. 7401 et seq.);
(2) the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.),
except that the transuranic mixed waste designated by the
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Pursuant to its RCRA authority, NMED held hearings and issued the Permit,
which includes the 6.2 million ft* waste capacity limit. Permit, Attachment B. The
repository was designed to contain the waste capacity of 6.2 million ft* within its
footprint. (Exhibit I). NMED stated in the 2018 PMR proceeding that NMED
understood that the capacity limit is to be measured by the volume of the outer
waste containers, and that NMED would enforce it as such. (Exhibit J).

In addition, the Permit states a 25-year operational period:

During the Disposal Phase of the facility, which is expected to last 25 years,

the total amount of waste received from off-site generators and any derived

waste will be limited to 175,600 m* of TRU waste of which up to 7,080 m’
may be remote-handled (RH) TRU mixed waste.

B-13. Again:

For the purpose of establishing a schedule for closure, an operating and
closure period of no more than 35 years (25 years for operations and 10
years for closure) is assumed.

G-5. Yet again:

The Disposal Phase for the WIPP facility is expected to require a period of
25 years beginning with the first receipt of TRU waste at the WIPP facility
and followed by a period ranging from 7 to 10 years for decontamination,
decommissioning, and final closure. The Disposal Phase may therefore
extend until 2024, and the latest expected year of final closure of the WIPP
facility (i.e., date of final closure certification) would be 2034.

Secretary for disposal at WIPP is exempt from the land
disposal restrictions described in section 9(a)(1); or
(3) any other applicable clean air or hazardous waste law.

10



G-6. Since WIPP began operations in1999, the period of operations ends in 2024.

b. DOE’s plan to violate the legal limits upon WIPP.

It is indisputable that DOE has adopted a strategy to violate the legal limits
on WIPP, namely, the 6.2 million ft* waste capacity limit and the 25-year period of
operations specified in the Permit:

(1)  The 2018 WIPP Volume of Record PMR, issued in December 2018
and now on review in this Court (No. A-1-CA-37894), purports to give DOE
unrestricted authority to calculate the volume of waste disposed of with reference
to the 6.2 million ft* limit. DOE’s witness stated candidly that, after obtaining
power to calculate waste volume, DOE would request permit modifications to
construct additional underground waste disposal panels to accommodate added
waste capacity. Exhibit K.

(2) The DOE Carlsbad Field Office (“CBFO”) Draft 2019-2024 Strategic
Plan declares the objective of operating WIPP through the year 2050 to emplace,
not the statutory limit of 6.2 million ft*, but the entire “existing defense TRU waste
inventory.” Exhibit L at 1. CBFO contemplates expansion of WIPP beyond the
legal limits;

In addition to ongoing maintenance and recapitalization of existing

infrastructure, our focus over the next five years is the construction of a new

underground ventilation system consisting of two capital asset projects: 1)

the Safety Significant Confinement Ventilation System and 2) the Utility

Shaft. The existing underground ventilation system is currently operating in
filtration mode at a reduced flowrate, which cannot provide adequate air
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quality to support concurrent ground control, mining, and waste

emplacement activities to dispose TRU waste at the rates expected through

2050. The completion of both capital asset projects will provide the

underground ventilation required for simultaneous mining, ground control,

and waste emplacement operations at the facility to achieve shipping and
waste emplacement rates needed to support the cleanup of defense TRU
waste while protecting the health and safety of the public and our workers,
as well as the environment from a future radiological release event.

Id. Part of the Plan is the addition of disposal panels:

State and U.S. Environmental Protection Agency approval for the

development and use of additional panels for emplacement beyond Panel 8

are necessary.
Id.

(3) DOE’s agencywide Environmental Management Strategic Vision
2020-2030 states that “the new Ultility Shaft will provide a new air intake shaft to
support the SSCVS and facilitate mining additional panels.” Exhibit M at 59.

(4) A memorandum submitted with DOE’s draft renewal HWA Permit
estimates that WIPP will receive its last shipments in 2052. Exhibit N:

The recommended final waste receipt and emplacement date is 2052, and the
final facility closure date is 2062.

(5) The Final Supplement Analysis of the Complex Transformation
Supplemental Programmatic Environmental Impact Statement, DOE/EIS-0236-S4-
SA-02 (Dec. 2019), states that TRU waste from 50 years of production of

plutonium pits will be disposed of at WIPP. (Exhibit O at 65). If such production
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begins in 2030, it would end in 2080, indicating a closure date sometime after
2080.

(6) In April 2020 DOE released the Draft Environmental Impact
Statement for Plutonium Pit Production at the Savannah River Site in South
Carolina, DOE/EIS-0541. The document states that substantial quantities of TRU
waste would be produced in the period 2030-2080, and it would all be disposed of
at WIPP. Exhibit P at S-24, S-25.

a. DOE’s “fait accompli” strategy.

DOE’s plan to build Shaft #5 under a TA follows its pattern of confronting
its regulator with a fait accompli. DOE constructed WIPP itself before obtaining
EPA’s determination of compliance with radiation regulations, 40 C.F.R. Part 191,
subpart b. EPA compliance determination, 63 Fed. Reg. 27354 (May 18, 1998).
When EPA was asked to certify compliance, it experienced severe pressure to
authorize use of the already-built billion-dollar facility. DOE began waste
shipments in March 1999, before the Permit was issued (on October 27, 1999),
thus requiring NMED to include additional provisions in the Permit. See
Southwest Research & Information Center v. State, 133 N.M. 179, 62 P.3d 270,
2003-NMCA-012. After the February 2014 radiation incident, DOE easily

obtained permission to reopen WIPP from NMED and from EPA. Now DOE has
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secured a TA to start an additional shaft and connecting drifts, enabling DOE to
create another fait accompli, compelling NMED to grant the underlying PMR.

By the TA, DOE now has permission to build the shaft and drifts before the
PMR is even considered in the public process that the rule requires. 40 C.F.R. §
270.42(c). But a year’s construction will make it impossible for NMED to deny
the PMR. The attached affidavit of Steven Zappe, who managed NMED’s WIPP
regulation for 17 years, makes clear that, once begun, a major construction project
like Shaft #5 cannot be stopped:

In granting the TA, NMED has in essence foreordained the outcome
of the PMR without the benefit of public comment and hearing. After the
Permittees spend millions of dollars beginning the excavation of a new shaft
under the TA granted by NMED, it is unimaginable that NMED would be
able to deny the PMR. Likewise, telling the Permittees that they would need
to “reverse all construction activities associated with this Request” if the
PMR were ultimately denied is technically infeasible.

Zappe Affidavit at § 15.E. Thus, NMED’s grant of the TA effectively amounts to
the issuance of the PMR. Not only does the TA cheat the public of the hearing
promised by the rule, 40 C.F.R. § 270.42(c)(6), but it disposes of a critical issue in
the administration of the WIPP HWA Permit without any factfindings or
explanation.

ARGUMENT

A stay of the TA should be granted, so that the Court may consider the

lawfulness of the TA and the PMR.
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A. NMED has taken final agency action on the PMR:

The issuance of a TA expresses NMED’s final position on the question of
construction of Shaft #5 and the accompanying drifts. It is clear from Mr. Zappe’s
affidavit and from the practicalities of the situation that NMED has decided,
irrevocably so, that the shaft and drifts described in the PMR shall be built. As Mr.
Zappe points out, after construction commences under the TA, Permittees’
investment of a year of work and expense, in reliance on NMED’s permission, will
render it impossible for NMED to reverse its position and order Permittees to shut
down the construction and restore the site to its original state. NMED has had its
final say in the matter and cannot pretend to be prepared to reconsider the decision.

This Court has explained that it holds a practical view of the requirement of
final agency action. In Citizen Action v. New Mexico Environment Department,
2015-NMCA-058, 350 P.3d 1178, 2015 N.M. App. LEXIS 25, this Court stated
that analysis of finality must be pragmatic:

Section 74-4-14(A) provides that "[a]ny person who is or may be
affected by any final administrative action . . . may appeal to the [C]ourt of
[A]ppeals for further relief within thirty days after the action." The phrase
"final administrative action" is not defined. See generally NMSA 1978, §
74-4-3 (2010) (providing definitions of terms used in the Hazardous Waste
Act, NMSA 1978, §§ 74-4-1 to -14 (1977, as amended through 2010)).
Therefore, we determine finality "based on pragmatic consideration of the
matters at issue and analysis of whether the administrative body has in fact
finally resolved the issues." N.M. Indus. Energy Consumers v. N.M. Pub.
Serv. Comm'n, 1991-NMSC-018, q1 1, 24, 111 N.M. 622, 808 P.2d 592
(stating the standard used to determine finality in the context of a direct
appeal to our Supreme Court from an agency decision). Our "pragmatic
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consideration" of the administrative agency's action includes considering,

among other things, "whether certain issues will be revisited" by the agency

and whether the agency will engage in "further fact finding" that "will elicit

more evidence illuminating the issues[.]" Id. 9 24,

Citizen Action v. N.M. Env't Dep't, 2015 N.M. App. LEXIS 25, at *12-13 (Ct. App.
Feb, 18, 2015). Here, it is established that the TA to begin construction constitutes
permission to invest time, effort, and money that cannot be called back, and the
issue will not, in practice, be revisited. This is the pragmatic understanding of
finality, and it is the rule followed in this Court.

Moreover, if there is to be effective judicial review of such an order, it must
happen now, because, for the same reason the agency cannot reconsider a permit
modification when a year’s time, work, and money have been expended in reliance
on a TA, so also this Court cannot be asked to consider as a disinterested decision-
maker the lawfulness of actions that have resulted in permanent construction. The
question presented by the PMR has been decided by NMED. Even if there is a
public hearing, no new result can be reached.

B. Considerations on motion for a stay.

This Court held in Tenneco Oil Co. v. N.M. Water Quality Control
Commission, 1986-NMCA-033, 105 N.M. 708, 736 P.2d 986, that “[d]uring the
pendency of an appeal, a stay can be granted as an incident to this court’s power to

review final administrative orders or regulations.” § 6. Further, “the party seeking

the relief should first apply for a stay from the agency involved.” § 8.
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Following this Court’s direction in Tenneco, which is also reflected in § 74-
4-14.D(2), the Appellant, SRIC, applied to NMED for a stay of the TA to allow
this Court to consider the serious legal issues. NMED refused even to consider
SRIC’s stay motion and therefore denied it, on the grounds that the case had not
been docketed and SRIC had filed the present appeal:

... there are no motions available to you at this time, as this is not a

docketed proceeding. Additionally, it was brought to my attention that you

have filed a Notice of Appeal before the Court of Appeals regarding this
matter, which means we are in litigation with you on this matter. Therefore,

for both of those reasons, NMED will not entertain this motion . . .

Email, S. Stringer to L. Lovejoy, April 27, 2020, Exhibit Q. Section 74-4-14.D(2)
and Tenneco have been satisfied, and this Court is authorized to grant a stay.

The Court in Tenneco outlined the showing required for the grant of a stay:

These conditions involve consideration of whether there has been a showing

of: (1) a likelihood that applicant will prevail on the merits of the appeal; (2)

a showing of irreparable harm to applicant unless the stay is granted; (3)

evidence that no substantial harm will result to other interested persons; and

(4) a showing that no harm will ensue to the public interest.

We address the conditions listed by the Court:

1. As to likelihood of success:

As for the merits, the TA must be vacated on several grounds. It violates

DOE’s commitment to the State contained in the 1981 C&C Agreement, which

includes the Working Agreement, to obtain a permit before beginning construction:
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Where a State or Federal permit is a prerequisite to any action by DOE (e.g.,
access roads, site development or discharge of pollutants), that action shall
not be carried out until the appropriate permit has been obtained.

Exhibit E, Working Agreement, Art. ILF. By issuing a TA, NMED has failed to
defend the State from DOE’s strategy to create a fait accompli by beginning
construction, which thereafter cannot be reversed. Article IL.F of the Working
Agreement is clearly intended to prevent exactly such a result.

Further, the governing rule'?, 40 C.F.R. § 270.42, prohibits a TA of
construction here. DOE itself classified this PMR as a Class 3 modification.
Under this classification, a TA that permits a regulated party to proceed with
construction is expressly unavailable. EPA said so when the rule was issued:

The rule also allows the facility to begin construction of a Class 2
modification 60 days after the modification is requested, although such
construction would be at the permittee's own risk if the modification request
is ultimately denied. This is known as the "preconstruction" provision.
Finally, if the proposed Class 2 modification raises significant public interest
or Agency concern about protection of human health or the environment,
then the Agency can require that the Class 3 procedures be followed instead.

Class 3 modifications are subject to the same initial public notice and
meeting requirements as Class 2 modifications. However, the default and
preconstruction provisions of Class 2 do not apply.

10" This rule has been adopted by NMED as a rule issued under the HWA. See
20.4.1.900 NMAC.
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53 Fed. Reg. 37912 (Sept. 28, 1988) (emphasis supplied). EPA explained that the
permit modification rule recognizes the unavailability of preconstruction authority
under a Class 3 modification:

The second aspect of today's preconstruction provision allows the Director
to establish a preconstruction date of more than 60 days after application
submission. This flexibility is needed for several reasons. . . . Another reason
for the permitting Agency to be able to delay construction stems from the
new provision in today's rule that would allow the Director to determine that
a Class 2 request should instead follow the Class 3 procedures. (See above
preamble discussion.) Since there is no preconstruction allowed with a Class
3 modification, and since the public has 60 days to comment and request that
the permittee's proposal follow the Class 3 procedures, the Director may not
know by the 60th day whether there is sufficient merit to require the Class 3
procedures for the modification instead of Class 2. In such cases, the
Director needs the ability to inform the permittee, by day 60, that
construction should be delayed.

1d. (emphasis supplied).

EPA knew that a TA might be abused to make changes that could not be
reversed when ruling on the PMR—i.e., a fait accompli. EPA did not intend to
allow such abuse:

Preconstruction. The proposed rule allowed the facility owner/operator to
perform any construction necessary to implement a Class 2 change before
the modification request is granted. . . . However, several commenters
opposed the idea since they believed that the permitting Agency would be
less inclined to deny a modification that had already been constructed.

EPA believes that preconstruction by the permittee, as allowed under the
final rule, will not influence the permitting Agency's decision. Because of
the limited nature of Class 2 modifications and the need for flexibility in
maintaining permits, preconstruction will be allowed for this category of
modification.
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53 Fed. Reg. 37912 (Sept. 28, 1988) (emphasis supplied). But for the more
substantial construction subject to Class 3 proceedings, like this PMR, EPA was
emphatic that preconstruction is not available:

[T]here is no preconstruction allowed with a Class 3 modification.
Id. (emphasis supplied). The language of the rule makes this clear:

(i)  The permittee may request a temporary authorization for:
* * %

(B) Any Class 3 modification that meets the criteria in paragraph (3)(ii)(A)
or (B) of this section; or that meets the criteria in paragraphs (3)(ii)(C)
through (E) of this section and provides improved management or treatment
of a hazardous waste already listed in the facility permit.

* * *

(3) The Director shall approve or deny the temporary authorization as
quickly as practical. To issue a temporary authorization, the Director must
find:

(i) The authorized activities are in compliance with the standards of 40 CFR
part 264.

(ii) The temporary authorization is necessary to achieve one of the following
objectives before action is likely to be taken on a modification request:

(A) To facilitate timely implementation of closure or corrective action
activities;

(B) To allow treatment or storage in tanks or containers, or in containment
buildings in accordance with 40 CFR part 268;

(C) To prevent disruption of ongoing waste management activities;

(D) To enable the permittee to respond to sudden changes in the types or
quantities of the wastes managed under the facility permit; or

(E) To facilitate other changes to protect human health and the environment.

40 C.F.R. § 270.42(e)(3). Thus, a Class 3 PMR may be the subject of a TA only if
it concerns closure or corrective action (40 C.F.R. § 270.42(e)(3)(ii)(A)), treatment
or storage of wastes subject to land disposal restrictions (40 C.F.R. §

270.42(e)(3)(ii)(B)), improved management or treatment of wastes subject to waste
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management disruptions (40 C.F.R. § 270.42(e)(2)(1)(B), § 270.42(e)(3)(ii)(C),),
improved management or treatment of wastes subject to sudden changes in types
and quantities (40 C.F.R. § 270.42(e)(2)(i)(B), § 270.42(e)(3)(ii)(D), or improved
management or treatment of wastes where there are other changes to protect
human health and the environment, (40 C.F.R. § 270.42(e)(2)(1)(B), §
270.42(e)(3)(ii)(E)). None of these categories involves construction.'!

EPA also stated that “[t]he authorized activities must be completed at the
end of the authorization.” 53 Fed. Reg. 37912. The 37-month schedule for
construction of the shaft and drifts far exceeds the 180 days (or 360 days with a
renewed authorization) available under a TA. 40 C.F.R. § 270.42(e)(1), (4).

Clearly, the construction contemplated by the PMR cannot be the subject of a TA.

I EPA explains as much in the 1988 preamble: “An Agency-issued temporary

authorization may be obtained for activities that are necessary to: (i) Facilitate
timely implementation of closure or corrective action activities; (ii) allow
treatment or storage in tanks or containers of restricted wastes in accordance with
Part 268; (iii) avoid disrupting ongoing waste management activities at the
permittee's facility; (iv) enable the permittee to respond to changes in the types or
quantities of wastes being managed under the facility permit; or (v) carry out other
changes to protect human health and the environment. Temporary authorizations
can be granted for any Class 2 modification that meets these criteria, or for a Class
3 modification that is necessary to: (i) Implement corrective action or closure
activities; (ii) allow treatment or storage in tanks or containers of restricted waste;
or (iii) provide improved management or treatment of a waste already listed in the
permit, where necessary to avoid disruption of ongoing waste management, allow
the permittee to respond to changes in waste quantities, or carry out other changes
to protect human health and the environment.” 53 Fed. Reg. 37912.
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In addition, under the NMED rules, the agency’s order must be supported by
a statement of reasons:

The Secretary . . . shall set forth in the final order the reasons for the action
taken.

20.1.4.500D(2) NMAC. Here, the order issuing a TA contains only a terse
conclusion:
Upon review of the documentation provided by the Permittees in the
Request, NMED finds the documentation sufficient to support the issuance
of a temporary authorization.
Although SRIC had pointed out in its letter to NMED dated January 27, 2020
(Exhibit D), that preconstruction authority is not allowed under a Class 3 PMR,
that the TA would effectively grant the entire PMR without any public process,
and that there is no actual urgency to commence construction before the PMR
could be heard and decided—the TA addresses none of these matters. There is, in
sum, no reasoning to support the TA.
A statement of reasons is mandatory. It is essential for judicial review:
Indeed, one of the purposes of requiring a statement of reasons is to allow
for meaningful judicial review. See Green v. New Mexico Human Servs.
Dep't, 107 N.M. 628, 631, 762 P.2d 915, 918 (Ct. App. 1988) (compliance
with statute requiring agency to state reasons for its decision is "necessary
for meaningful appellate review"); Akel v. New Mexico Human Servs.
Dep't, 106 N.M. 741, 743,749 P.2d 1120, 1122 (Ct. App. 1987) (requiring
agency's decision to "adequately reflect the basis for [its] determination and

the reasoning used in arriving at such determination . . . so that this court
may adequately perform its appellate review.").
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Atlixco Coalition v. Maggiore, 1998-NMCA-134, 9 17-18, 125 N.M. 786, 792,
965 P.2d 370, 376. The agency’s failure to consider and rule upon the fundamental
issues presented by the TA request require the TA order to be vacated and
remanded.

The PMR itself is fundamentally defective. Section 270.42 requires as
follows:

(¢) Class 3 modifications.

(1) For Class 3 modifications listed in appendix I of this section, the

permittee must submit a modification request to the Director that:

(1) Describes the exact change to be made to the permit conditions and

supporting documents referenced by the permit;

(i1) Identifies that the modification is a Class 3 modification;

(iii) Explains why the modification is needed; and

(iv) Provides the applicable information required by 40 CFR 270.13 through

270.22, 270.62, 270.63, and 270.66.
40 C.F.R. § 270.42(c). The PMR fails to “[e]xplain[] why the modification is
needed.” It describes its subject as a new shaft (“S#5”) and drifts to connect the
new shaft to the existing underground workings. It describes the shaft and drifts as
components of a new ventilation system to restore “full-scale, concurrent, mining,
maintenance, and waste emplacement operations.” PMR at 9. (Exhibit A). Thus:
“Drifts will be excavated to connect S#5 to the existing WIPP underground facility
for access and ventilation purposes.” PMR at 3. (Exhibit A).

However, those purposes are already achieved by existing provisions of the

Permit that were incorporated in the previously approved New Filter Building.
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Permit at A2-9. SRIC described this fact in its October 16, 2019 comment letter on
the PMR. (Exhibit B). Moreover, on its face, the PMR makes no sense. In the
PMR, Permittees propose to excavate a fifth 2150-foot vertical shaft and
underground drifts hundreds of feet in length (Exhibit A, at C-3) at a cost that must
be assumed to be many millions. Permittees say that the construction program will
take 37 months, so that if begun in May 2020, it will continue to June 2023.
Exhibit C, at 2; Exhibit R at 6, Table 1. At the same time, the PMR proposes no
change in the capacity limit, 6.2 million ft’, contained in the Permit, and no change
in the Permit terms that state that operations will conclude in 2024. But it makes
no sense to construct costly new underground facilities that will only see use for
six months and will not affect the facility’s capacity.

Nothing is disclosed about DOE’s plan to excavate additional disposal
panels, nor how such new panels would connect to and be served by the new shaft
and drifts, nor how the waste capacity would be increased beyond the legal limit of
6.2 million ft*> and the operational period would be extended beyond the 25-year
limit contained in the Permit to accommodate the additional waste.

Thus, the PMR, which must “explain[] why the modification is needed,”
makes no reference to DOE’s actual purpose. Instead of reviewing a PMR that
omits to discuss the additional disposal panels, and omits to mention the additional

quantity of waste to be emplaced, and omits to state the decades to be added to the
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operational period, NMED should be allowed to evaluate that entire plan, to
examine the practical and safety implications of the project, its impact upon the
planned period of operations, as well as the legality of the expansion in light of the
legal limits upon waste in excess of 6.2 million ft* and operations beyond 25 years.
The PMR does not present any of the necessary information about DOE’s actual
purpose that the regulation requires.

2. As to irreparable injury:

If the TA is not stayed, neither the TA nor the PMR can effectively be
appealed. An appeal will probably require more than a year to obtain a ruling. For
comparison, the Volume of Record PMR was granted by NMED on December 21,
2018, and appeals were filed in January of 2019. They have been pending now for
well over a year and have not yet been briefed. Since a TA lasts for 180 days and
may be renewed for an additional 180 days, it is highly unlikely that the appeal can
be heard and decided until well after the TA ends. A stay is necessary to preserve
the case from mootness.

Moreover, as stated, once the construction of the shaft and drifts is begun, it
cannot be stopped. The unlawful expansion of WIPP’s capacity and extension of
its operations for more than 50 years will be approved without the required public
notice, comment and hearing. SRIC (Exhibit B) and other parties have already

requested a hearing on the PMR.
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3. As to injury to Permittees:

If the TA is stayed pending appeal, the Permittees can nevertheless proceed
with their PMR and obtain a ruling by the Class 3 PMR process of a draft permit,
public comment, negotiations, public hearing, and final order. For comparison, the
volume of record PMR was filed on January 31, 2018 and, following an
accelerated schedule, granted on December 21, 2018. There is no reason such a
schedule should be viewed as injurious to Permittees.

4. As to the public interest:

If the TA is stayed pending appeal, the public interest will be served in
several ways: First, if, to the contrary, the TA were to remain in effect, NMED
could not refuse DOE’s PMR, after allowing DOE to construct the shaft for a full
year at significant taxpayer expense. But if the Court stays the TA, NMED’s and
this Court’s consideration of the PMR will not be prejudiced—indeed,
manipulated—by the fact that a year is invested in construction.

Second, the issues raised by the PMR will be heard publicly, as the rule and
the statute require. The U.S. Court of Appeals for the Fourth Circuit emphasized
the importance of public proceedings to consider expansion of a hazardous waste
facility:

As discussed above, South Carolina has a carefully crafted process for

granting a waste disposal operator additional_space. That process includes

the opportunity for public notice and comment. Safety-Kleen seeks to bypass
this procedure by demanding immediate additional capacity. The public has
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a strong interest in the opportunity for notice and comment. First, the notice
and comment procedure allows individual citizens and groups that are
affected by an expansion in waste operations to participate in the permitting
process. If history is any guide, a number of citizens and interest groups will
participate in any process for public notice and comment on whether
Pinewood's capacity should be increased. Second, the notice and comment
procedure allows for careful and deliberate consideration of whether it is
environmentally safe to allow Safety-Kleen to store additional waste. The
Pinewood facility is located in an environmentally sensitive area. The
facility is a mere 1200 feet from Lake Marion, a popular recreational spot
and a source of drinking water for several thousand people. The facility is
adjacent to over 8500 acres of forest and wetlands. The public has a strong
interest in ensuring that DHEC carefully considers whether additional
capacity is warranted. See Coleman v. Paccar Inc., 424 U.S. 1301, 1307, 47
L. Ed. 2d 67, 96 S. Ct. 845 (1976) (vacating stay of enforcement of federal
motor vehicle safety standard in part because of public's strong interest in
safety); see also Ark. Peace Ctr. v. Ark. Dep't of Pollution Control, 992 F.2d
145, 147 (8th Cir. 1993) (staying preliminary injunction in part because of
potential environmental harm if an injunction was in force). We agree with
the district court that the public interest weighs in favor of denying an
injunction against DHEC.

Safety-Kleen, Inc. v. Wyche, 274 F.3d 846, 863-64 (4th Cir. 2001). The PMR here

involves the consequential issues of expanding the waste capacity of WIPP and

extending its operations from 2024 into the 2080’s. Surely such questions deserve

careful and public discussion. It cannot be regarded as detrimental to afford such

process.

Conclusion

The Permittees’ effort to rush forward with construction without any public

consideration should be denied. The Temporary Authorization should be stayed -

pending appeal.
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Respectfully submitted,

]

AUOIIIEY dl 1aw

3600 Cerrillos Road, Unit 1001A
Santa Fe, NM 87507

(505) 983-1800
lindsay(@lindsaylovejoy.com

May 4, 2020
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Certificate of Service
[ hereby certify that the foregoing Motion for Stay was served electronically
through the Court of Appeals electronic service and filing system upon the
following attorneys and parties on May 4, 2020:

Gregory Sosson, PE

Acting Manager

Department of Energy

Carlsbad Field Office

P.O. Box 3090

Carlsbad, NM 88221

Email: Gregory.Sosson@cbfo.doe.gov

Sean Dunagan
President and Project Manager
Nuclear Waste Partnership LLC

Carlsbad, NM 88221
Email: Sean.Dunagan@wipp.ws

Jennifer Hower, Esq.

General Counsel

New Mexico Environment Department
Harold Runnels Building

1190 St. Francis Drive

Santa Fe, NM 87505

Email: Jennifer. Hower(@state.nn =
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Exhibits to NMCA Motion for a Stay of Temporary Authorization

Exhibit A: Class 3 Permit Modification Request - Excavation of a New Shaft and
Associated Connecting Drifts, August 15, 2019.

Exhibit B: PMR Comment Letter, SRIC to Maestas, October 16, 2019.

Exhibit C: Request for a Temporary Authorization for the Referenced Class 3
Permit Modification to the Waste Isolation Pilot Plant Hazardous Waste Facility
Permit, Permit Number: NM4890139088-TSDF, Sosson and Dunagan to Pierard,
January 16, 2020.

Exhibit D: Comment Letter on Temporary Authorization, SRIC to Stringer,
January 27, 2020.

Exhibit E: Motion for Stay, Stipulated Agreement, C & C Agreement,
Amendments, Working Agreement.

Exhibit F: WIPP Land Withdrawal Act, as enacted in 1992.
Exhibit G: Congressional Reports (3 House, 1 Senate).
Exhibit H: HWB 18-19(P), 10/23/18 Tr. 168, 11. 10-20.

Exhibit I: WIPP Design Validation Final Report, October 1986, pages 12-8 & 12-
9.

Exhibit J: HWB 18-19(P), Tr. 10/24/18, at 117,1. 1-6; 135 1. 17 - 136 1. 7; 164 1.
5-10; 167 1. 19 - 169 1. 12 (Maestas).

Exhibit K: HWB 18-19(P), Kehrman prefiled testimony 3, 16; 10/23/18 Tr. 53, 11.
1-24, 215, 11. 15-19; 217, 11. 9-10 (Kehrman); 10/24/18 Tr. 175, 11. 3-9 (Maestas).

Exhibit L: CBFO draft strategic plan.
Exhibit M: DOE’s Environmental Management Strategic Vision 2020-2030.
Exhibit N: Letter, Kehrman to Chavez, Dec. 16, 2019.

Exhibit O: Final Supp. Analysis of Complex Transformation SPEIS.
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Exhibit P: Draft EIS for Pu Pit Production at SRS, April 2020.
Exhibit Q: Email, S. Stringer to L. Lovejoy, April 27, 2020.
Exhibit R: Response to the Referenced Technical Incompleteness Determination,

Waste Isolation Pilot Plant Hazardous Waste Facility Permit Number:
NM4890139088-TSDF, Sosson and Dunagan to Pierard, January 21, 2020.



Department of Energy
Carlsbad Field Office
P. O. Box 3090
Carlsbad, New Mexico 88221

AUG 15 2019

Mr. John E. Kieling, Chief

Hazardous Waste Bureau

New Mexico Environment Department
2905 Rodeo Park Drive East, Building 1
Santa Fe, New Mexico 87505-6303

Subject: Class 3 Permit Modification Request for the Waste Isolation Pilot Plant Hazardous Waste
Facility Permit, Number NM4830133088-TSDF and Notification of Withdrawal Regarding
the December 22, 2017 Determination of Class

Reference: Department of Energy Carlsbad Field Office and Nuclear Waste Partnership LLC
(Permittees) correspondence to John E. Kieling, Chief Hazardous Waste Bureau, New
Mexico Environment Department, dated December 22, 2017, Subject: Request for a
Determination of Class for a Permit Modification Request for the Waste Isolation Pilot
Plant Hazardous Waste Facility Permit, Number NM4890139088-TSDF

Dear Mr. Kieling:
Enclosed is a Class 3 Permit Modification Request consisting of the following:
» Excavation of a New Shaft and Associated Connecting Drifts
This medification was previously submitted to the New Mexico Environment Department (NMED) for a
Determination of Class in accordance with 204.1.900 New Mexico Administrative Code (NMAC)
(incorporating 40 Code of Federal Regulations [CFR] 270.42(d)) as indicated in the Reference letter. This
letter withdraws the referenced request for a Determination of Class.
We certify under penalty of law that this document and all attachments were prepared under our direction
or supervision according to a system designed to assure that qualified personnel properly gather and
evaluate the information submitted. Based on our inquiry of the person or persons who manage the
system, or those persons directly responsible for gathering the information, the information submitted is, to
the best of our knowledge and belief, true, accurate, and complete. We are aware that there are
significant penalties for submitting false information, including the possibility of fine and imprisonment for
knowing violations.
If you have any questions, please contact Mr. Michael R. Brown at 575-234-7476.
Sincerely,
Signatures on File

L}

Kirk D. Lachman, Acting Manager Bruce C. Covert, Project Manager
Carlsbad Field Office Nuclear Waste Partnership LLC
Enclosure

cc: w/enclosure

R Maestas, NMED *ED CBFO M&RC
D. Biswell, NMED ED *ED denotes electronic distribution
M. McLean, NMED ED

CBFO:OEP:MRB:SA:13-0241 UFC 5486 .00



Class 3 Permit Modification Request
Excavation of a New Shaft and Associated Connecting Drifts

Waste Isolation Pilot Plant
Carlsbad, New Mexico

WIPP Permit Number - NM4890139088-TSDF

August 2019



Table of Contents

Transmittal Letter

TADIE OF CONIENTS ...t e e e e e e e e et e e e e e e s e e e e e e e e e e nnnnees [
Acronyms and ADDIEVIALIONS .........ouuuiiii e e e e e e e e e e e e e e e e ar s ii
Overview of the Permit Modification REQUEST...........uuuiiiiiiiiiiiiiiiiiiiiiiiii e 1

Table 2: Regulatory CroSSWaK ..........cccuuiiiiiiieeiiiiiee et 13
Appendix A Table of Changes ......cooooioeii A-1

LIz 0] L= 0 O 1 = T o T SR A-2
Appendix B Proposed ReViSed Permit TEXL..........uuiiiiiiiiiiiiiiiieeeeeeiiiieee e B-1
Appendix C WIPP New Shaft and Connecting Drifts HlUStrations.............ccccoovviiviiiiiieceiiinnee C-1



Overview of the Permit Modification Request

This document contains a Class 3 Permit Modification Request (PMR) for the Waste Isolation
Pilot Plant (WIPP) Hazardous Waste Facility Permit (Permit), Permit Number NM4890139088-
TSDF.

This PMR is being submitted by the U.S. Department of Energy (DOE) and its Managing and
Operating Contractor (MOC), collectively referred to as the Permittees, in accordance with the
Permit Part 1, Section 1.3.1 (20.4.1.900 New Mexico Administrative Code [NMAC] incorporating
Title 40 Code of Federal Regulations [CFR] 8270.42(c)).

BACKGROUND

The madification consists of a new shaft, designated as Shaft #5 (S#5), along with drifts to
connect S#5 to the existing WIPP underground (UG) facility. The S#5 design is one of two
projects referred to as the Permanent Ventilation System (PVS) upgrades. The PVS upgrades
consist of S#5 with intake fans on the surface and a New Filter Building (NFB) with exhaust fans
located on the surface of the facility. The NFB project was submitted as a separate PMR and
was previously approved. The design of S#5 assumes that new exhaust fans and the NFB are
operational and that the Exhaust Filter Building and associated ventilation fans, the
Supplemental Ventilation System (SVS), and the Interim Ventilation System will no longer be
operated. Shaft #5 will be located nominally 1,200 feet west of the Air Intake Shaft (AlS). Shaft
#5 will be used as the primary air intake shaft for the underground repository.

The original DOE budget line item name of the project was “15-D-412 Exhaust Shaft.” The
terms used to describe the project changed over time as engineering and design work matured.
Engineering modeling and design work demonstrated that the best design for the PVS upgrades
would be to use the new shaft as an intake shaft. Due to the change in design for S#5, the DOE
budget line item name of the project was changed to “15-D-412 Utility Shaft.” As a utility shaft,
S#5 can support current needs and is capable of supporting future uses (e.g., hoisting capability
for personnel, materials, and salt). Although such future uses are mentioned in the DOE
FY2019 Congressional Budget Justification, they are not part of the 15-D-412 Utility Shaft (US)
project and are not part of this PMR.

PRINCIPLE DESIGN FEATURES

The S#5 design allows for increased ventilation airflow into the underground and an unfiltered
exhaust path through the existing AIS for the Construction Circuit airflow. This design allows for
concurrent mining (unfiltered ventilation), maintenance (either unfiltered or filtered ventilation,
depending on location), and waste emplacement operations (filtered ventilation) to take place.
This design also allows the salt particulate that is generated in the Construction Circuit
(generated by mining) to be exhausted through an unfiltered exhaust path while the particulate
that is generated in the North, Disposal, and Waste Shaft Station Circuits (generated by travel
and maintenance operations) is exhausted through the Salt Reduction Building, then routed
through the filters. This design will not only reduce the particulate build-up on the filters, it will
reduce the amount of particulate from the Salt Reduction Building that must be disposed of.

The PVS restores the WIPP underground to its pre-2014 condition by providing significantly
increased ventilation flow, unfiltered exhaust for the construction activities, and filtered exhaust
for the disposal circuit.



Two intake fans, one of which will be operating at any given time, pushing air into the repository
through S#5 represent an improvement to the underground ventilation system for the WIPP
facility. The improvement includes fans with variable frequency drives (VFD) and automatic
controls that link the operation of the intake fans (located on surface near S#5) and exhaust
fans (located on surface in the NFB) together.

Shaft #5 will be an enclosed shaft. The collar of the shaft will be covered with a steel cover.
Surface fans (intake fans) will be connected to S#5 via duct from the fans to an intersection
point in the shaft that is approximately 30-50 feet below the surface (See Appendix C, Design
Drawing of New Shaft Collar with Vent Duct). The intake fans will push air into the UG while the
steel cover over the collar will ensure that the air is directed into the UG. While two fans will be
connected to the shaft, only one fan will operate at a time while the other fan will be used as a
back-up. The sloped inlet ducting diverts the air into the shaft in a manner that reduces shock
losses in the ventilation system. The fans will have VFD controllers. The VFDs will be
programmed to respond to the flow from the exhaust fans. As an example, if one exhaust fan
were to suddenly break down, total exhaust at the Exhaust Shaft (ES) would be reduced. The
reduced flow rate would be communicated to the intake fan at S#5. The VFD would slow down
the intake fan to a desired pre-programmed intake airflow rate to prevent the intake fan from
over-pressuring the UG.

The current UG ventilation system (UVS) fans work only in the exhaust mode by drawing air
through the WIPP facility. The exhaust fans pull air through the underground to the bottom of
the ES, then through the ES to the surface where it is released after being filtered. Under the
current UVS configuration the fresh air is pulled into the UG through three intake shafts: the Salt
Handling Shaft (SHS), the Waste Shaft (WS), and the AIS. There are no fans or controls on the
three intake shafts.

Currently the main exhaust fan motors operate with a fixed frequency and voltage, meaning that
the fan flow cannot be controlled by varying the frequency and voltage to the motor. Facility
Operations personnel can modify the exhaust fan airflow by manually opening or closing the
Inlet Vane Control (IVC) located on each surface exhaust fan. The IVC is essentially a set of
vanes located in the fan housing that operate similarly to a Venetian blind; the vanes can be
opened a little bit for a small amount of flow, or they can be opened completely for the maximum
amount of flow.

OPERATIONAL ADVANTAGES

The UG is approximately 2,150 feet below the surface. Due to the difference in elevation
between the surface and the underground, there is a difference in air density between the
surface air and the underground air. The difference in air density between the surface and the
underground creates what is referred to as the Natural Ventilation Pressure (NVP) of the UVS.
The difference in air density changes with changes in temperature, barometric pressure, and
relative humidity.

When the surface temperature is cold (winter conditions), the intake air is more dense (heavier)
than the UG air and flows naturally down the open intake shafts (note that the WS is enclosed
by the Waste Handling Building and, therefore, experiences less of this effect). In this instance
the UVS experiences a positive NVP. The cold air falling down the shaft aids the fans in
providing air to the underground. With the IVC completely open, the fans are able to exhaust air
at a higher flow rate as the fresh air is being pushed into the UG by the cold air falling down the
shafts as well as being pulled out of the UG by the exhaust fans.



If the airflow being exhausted is reduced (i.e., switching from Normal Mode to Minimum Mode),
then the air falling down the AIS (being pushed into the UG) is more than the fan can exhaust in
Minimum Mode. This scenario causes the airflow to reverse in one of the other shafts (typically
the SHS) as the other shaft acts like a relief valve for the UG airflow. To prevent this from
happening, the Standard Operating Procedure is for Facility Operations to cover or partially
cover the AIS.

When the surface air temperature is hot (summer conditions), the intake air is less dense than
the UG air and resists being pulled into the UG (hot air rises). This condition creates a negative
NVP, meaning the exhaust fans must work harder (operate at a higher fan pressure) to pull the
same amount of air into the UG. If the IVC is wide open and the fan pressure cannot be
increased (in part due to the fixed frequency and voltage applied to the motor), then the UVS
experiences a reduction in total airflow.

As explained above, the current UVS does not have the capability of automatically adjusting to
changes in temperature, barometric pressure, and relative humidity. This inability to
automatically adjust increases the susceptibility of the UVS to changes in airflow quantity. The
PVS upgrades, consisting of both the NFB and S#5, will provide a technologically advanced
capability to automatically adjust the intake fan and exhaust fan flow, thereby enhancing
operational control of the ventilation system.

The automatic integrated control system for both the intake and exhaust fans is a technological
advancement for the operation of the ventilation system at the WIPP facility for the following
reasons:

o It will reduce the impacts of NVP on the UVS by controlling both intake and exhaust
flow.

o It will provide an automated ventilation system that is more responsive to changes in
conditions such as NVP by eliminating the need to manually adjust airflow.

¢ A more responsive UVS ensures the continuity of adequate airflow in the underground,
thereby maintaining a safe environment for the underground workers.

e The technologically advanced system will provide efficiency by eliminating the manual
manipulation that was needed on the surface with the old system.

This improvement will also increase the differential pressure between the Construction and
Disposal Circuits. The differential pressure assures ventilation leakage flows from the
Construction Circuit into the Disposal Circuit (Permit Attachment A2, Section A2-2a(3),
Subsurface Structures).

SUMMARY
The following summarizes the changes that are being proposed to the Permit text and figures:

o Drifts will be excavated to connect S#5 to the existing WIPP underground facility for
access and ventilation purposes. The WIPP underground facility footprint and location
of S#5, along with planned connecting drifts, are shown in proposed revisions to
figures in Permit Attachments A2, A4, B, D, and G.



Intake fans will be located on the surface of the facility and connected via ducting and
a plenum to S#5. A single fan will operate at any one time with the second fan
available as a back-up fan. The collar of S#5 will be covered to allow the surface fan to
drive air into the underground repository. With S#5 acting as an intake shaft, the AIS
will become an exhaust shaft for the Construction Circuit exhaust air. A plenum,
ventilation ducting, and an exhaust stack will be added to the AIS to disperse salt
particulate away from site structures. The North, Disposal, and Waste Shaft Station
Circuits will continue to exhaust through the Exhaust Shaft and the filtration system.
The four existing shafts and UVS are described in text and figures throughout the
Permit in Attachments A, A2, and A4. Descriptions and figures in the aforementioned
attachments are being modified to incorporate S#5, the planned connecting drifts, and
changes to the description of the UVS.

A nominal 22-acre Property Protection Area (PPA) encompassing the area around
S#5 will be added to the property description in Permit Attachment A. Permit
Attachment B, Figure B2-2, Planimetric Map-WIPP Facility Boundaries and Figure B2-
2a, Legend to Figure B2-2 are being replaced to show the additional PPA, estimated
acreage around S#5, and to make corrections and editorial changes.

One additional figure is being added to Permit Attachment D. Figure D-5-S#5,
Fire-Water Distribution System (with S#5), shows the fire-water loop and fire hydrants
servicing S#5.

Permit Attachment D, Figure D-8, WIPP Site Evacuation Routes, is being modified to
show the evacuation route from the S#5 area on the west side of the North Access
Road.

The Introduction to Permit Attachment G, Closure Plan, is being modified to indicate that
construction of the shaft seals will apply to all shafts, not just the existing four shafts. The
Permittees are planning to modify the Final Facility Closure Plan in Permit Attachment G2,
Waste Isolation Pilot Plant Shaft Sealing System Compliance Submittal Design Report, in a
future submittal.

PROPOSED CHANGES

The Permittees are proposing changes to the following Permit Attachments:

Attachment A, General Facility Description and Process Information, Section A-3,
Property Description

Attachment A, General Facility Description and Process Information, Section A-4,
Facility Type

Attachment A2, Geologic Repository, Section A2-1, Description of the Geologic
Repository

Attachment A2, Geologic Repository, Section A2-2a(2), Shafts

Attachment A2, Geologic Repository, Section A2-2a(3), Subsurface Structures,
Underground Facilities Ventilation System



Attachment A2, Geologic Repository, Section A2-2a(3), Subsurface Structures,
Underground Ventilation System Description

Attachment A2, Geologic Repository, Section A2-2a(3), Subsurface Structures,
Underground Ventilation Modes of Operation

Attachment A2, Geologic Repository, Figure A2-1, Repository Horizon

Attachment A2, Geologic Repository, Figure A2-2-S#5, Spatial View of the
Miscellaneous Unit and Waste Handling Facility (with S#5)

Attachment A2, Geologic Repository, Figure A2-9c, Underground Ventilation System
Airflow (with S#5)

Attachment A4, Traffic Patterns, Figure A4-4, Typical Underground Transport Route
Using E-140

Attachment A4, Traffic Patterns, Figure A4-4a, Typical Underground Transport Route
Using W-30

Attachment B, Hazardous Waste Permit Application Part A, Appendix B2, Maps,
Figure B2-2, Planimetric Map-WIPP Facility Boundaries

Attachment B, Hazardous Waste Permit Application Part A, Appendix B2, Maps,
Figure B2-2a, Legend to Figure B2-2

Attachment B, Hazardous Waste Permit Application Part A, Appendix B3, Facilities,
Addition of Figure B3-1-S#5, Spatial View of the WIPP Facility (with S#5)

Attachment B, Hazardous Waste Permit Application Part A, Appendix B3, Facilities,
Figure B3-2, Repository Horizon

Attachment D, RCRA Contingency Plan, Figure D-2-S#5, Spatial View of the WIPP
Facility (with S#5)

Attachment D, RCRA Contingency Plan, Figure D-3, WIPP Underground Facilities

Attachment D, RCRA Contingency Plan, Figure D-5-NFB, Fire-Water Distribution
System with Building 416

Attachment D, RCRA Contingency Plan, Figure D-5-S#5, Fire-Water Distribution
System (with S#5)

Attachment D, RCRA Contingency Plan, Figure D-7, Designated Underground
Assembly Areas

Attachment D, RCRA Contingency Plan, Figure D-8, WIPP Site Evacuation Routes

Attachment G, Closure Plan, Introduction



o Attachment G, Closure Plan, Figure G-1, Location of Underground HWDUs and
Anticipated Closure Locations

e Attachment G, Closure Plan, Figure G-6, Approximate Locations of Boreholes in
Relation to the WIPP Underground

These changes do not modify the Permit requirement listed in Permit Part 4, Section 4.5.3.2.,
Ventilation, to maintain a minimum active room ventilation rate of 35,000 standard cubic feet per
minute (scfm) nor do they reduce the ability of the Permittees to provide continued protection to
human health and the environment. Likewise, the changes do not impede the Permittees’ ability
to maintain a negative pressure within the disposal circuit as required by Permit Attachment A2,
Section A2-2a(3), Subsurface Structures.

The requested modification to the Permit and related supporting documents are provided in this
PMR. The proposed modification to the text of the Permit has been identified using red text and
double underline and a strikeout font for deleted information. All direct quotations are indicated
by italicized text. The following information specifically addresses how compliance has been
achieved with Permit Part 1, Section 1.3.1., for submission of this Class 3 PMR.

1. 20.4.1.900 NMAC (incorporating 40 CFR 270.42(c)(1)(i)) requires the applicant to
describe the exact change to be made to the permit conditions and supporting
documents referenced by the Permit.

No changes will be made to the ventilation-related Permit conditions in Part 4. The Permittees
are proposing modifications that change the descriptive text in the Permit attachments to
incorporate PVS upgrades to the WIPP facility UVS. These upgrades include S#5, associated
intake fans with VFDs and electronic connections to the exhaust fans, associated underground
connecting drifts, and an unfiltered exhaust stack on the AlS.

This section of the PMR provides a description of the proposed ventilation upgrades and
identifies the impacts to the Permit as a result of these changes. These upgrades are necessary
for the UVS to produce an airflow rate sufficient for simultaneous mining, maintenance, and
disposal operations, and to enhance the unfiltered exhaust path for the Construction Circuit
airflow. A Notification of Planned Change was submitted to the New Mexico Environment
Department (NMED) on July 13, 2017, describing S#5 and associated connecting drifts.

Shaft #5 will be located nominally 1,200 feet west of the existing AlS. A series of drifts and
cross-cuts, to be used for ventilation and access, will be excavated from S#5 to the existing
WIPP underground facility.

Two intake fans will be located on the surface and connected to S#5 via ducting and a plenum.
One fan will operate while the second fan will be available for back-up. The fans are intake fans
and will drive air into the repository through S#5. Shaft #5 will be covered with a steel cover
bolted to the collar to keep the intake air in the shaft moving toward the underground.

! Notification of Planned Change to the Permitted Facility Regarding the Excavation and Construction of
Shaft and Associated Drifts, Hazardous Waste Facility Permit, Number: NM4890319088-TSDF. Letter to
Mr. John E. Kieling, Chief, Hazardous Waste Bureau, New Mexico Environment Department. July 13,
2017.



Shaft #5 will be the primary source of intake air for the underground facility. The intake air from
S#5 will be used to ventilate the North, Construction, and Disposal Circuits. The ventilation
circuits are described in Permit Attachment A2, Section A-2a(3), Underground Facilities
Ventilation System. The SHS will downcast and will supplement the intake air from S#5 that is
used to ventilate the north area of the underground. The WS will continue to provide the intake
air for the Waste Shaft Station Circuit.

The North, Disposal, and Waste Shaft Station Circuits will exhaust through the existing ES. The
salt particulate that is generated in the North, Disposal and Waste Shaft Station Circuits
(generated by maintenance work and transportation) will be removed from the exhaust air by
the Salt Reduction Building prior to routing the air through the filtration system. This will reduce
the particulate build-up on the roughing filters. The exhaust air from the Construction Circuit
(mining) will be routed through the AIS, reducing the amount of particulate that is harvested by
the Salt Reduction Building. This will reduce the amount of particulate that must be
characterized and disposed of. The AIS will be outfitted with a plenum, ducting, and an
unfiltered exhaust stack. The AIS will be covered so that the exhaust air travels through the
newly installed plenum, ducting, and exhaust stack. The exhaust stack at the AIS will protect
existing surface structures by dissipating the salt particulate being exhausted from the
construction area of the underground. Because the AIS will only exhaust air from the
Construction Circuit, which does not contain volatile organic compounds (VOCs) from the waste
and does not exhaust air from the Disposal and Waste Station Circuits, no VOC monitoring will
be necessary. The air in the Construction Circuit is separated from the Disposal Circuit in all
modes by the use and placement of bulkheads and regulators, which assist in maintaining the
differential pressures necessary to maintain separate air circuits.

Because the facility will have both intake and exhaust fans capable of providing the needed
ventilation, the fans will be interconnected to assure synchronization of the S#5 intake fan with
the exhaust fans. Variable frequency drives on the fans allow the fan speeds to be continuously
varied to improve system performance. Synchronization of the fans will be accomplished with
control logic interconnections and interlocks. This represents a new technology for the WIPP
facility since previously, interconnections and interlocks did not allow for continuous adjustment
of fan speed to control the ventilation flow rates. The result will be greater control of the airflow
and resultant pressure differentials as underground and surface conditions change (e.g., large
barometric pressure or temperature changes).

Changes are being proposed to the descriptive text, figures, and tables in the Permit
attachments as listed below:

o Descriptive text in Attachment A is being changed to include a second PPA around
S#5 and to describe the location of S#5.

o Descriptive text in Attachment A2 is being changed to describe the configuration of the
five shafts for ventilation (e.g., intake or exhaust air) when S#5 is in use; describe the
physical characteristics of S#5 and the AIS; and describe how the S#5 surface fans
will operate with the ventilation modes of operation.

e Figures in Attachments A2 and A4 are being modified or added to show the location of
S#5 and the planned connecting drifts, where applicable.



e Figures in Attachment B, Appendix B2 and B3 are being modified or added to show
the location of S#5 and the planned connecting drifts.

- Figure B2-2 and Note 2 in Figure B2-2a is being replaced to address the addition
of a second PPA encompassing the area around S#5.

- Note that revised pages to Form OMB#: 2050-0024 (RCRA Hazardous Waste
Part A Application forms) are not included. These will be provided as a Class 1
Permit Modification Notification once directed by the NMED.

e Figures in Attachment D are being modified or added to show the location of S#5 and
the planned connecting drifts.

e One figure in Attachment D is being modified to show updates to the fire-water loop.
An additional figure is being added to show the fire-water loop around the S#5 area.

e One figure in Attachment D is being modified to show the surface evacuation route
from the S#5 area.

e Descriptive text in the Introduction of Attachment G, Closure Plan, is being modified to
indicate that the shaft seal systems apply to all shafts.

e Figures in Attachment G are being modified to show the location of S#5 along with the
planned connecting drifts.

Proposed text changes are included in Appendix A and Appendix B of this PMR. Appendix A
provides a detailed list of changes by Permit section and Appendix B provides the proposed
redline/strikeout to the existing Permit language. Note also a table entitled “Description of
Changes and Explanation of Need” is included in Section 3 of this Overview. The following is
the list of the appendices to this PMR:

e Appendix A, Table of Changes, describes each change that is being proposed.

o Appendix B, Proposed Revised Permit Text, identifies the proposed changes to the
permit text in redline strikeout.

o Appendix C, WIPP New Shaft and Connecting Drifts lllustrations, identifies the surface
location, the proposed connecting drifts, and the duct from the fans to S#5.

2. 20.4.1.900 NMAC (incorporating 40 CFR 270.42(c)(1)(ii)), requires the applicant to
identify that the modification is a Class 3 modification.

The regulations, at 20.4.1.900 NMAC (incorporating 40 CFR §8270.42(d)), address a proposed
permit modification not explicitly listed in 20.4.1.900 NMAC (incorporating 40 CFR 8§270.42
Appendix I). One option available to the Permittees is to submit a Class 3 modification request
to the NMED. Therefore, for this specific proposed modification, construction of an additional
shaft and connecting drifts, the Permittees have chosen to submit the proposed modification as
a Class 3 modification request. Submittal of this PMR as a Class 3 will facilitate additional
public participation.



3. 20.4.1.900 NMAC (incorporating 40 CFR 270.42(c)(2)(iii)), requires the applicant to
explain why the modification is needed.

This modification is needed to add descriptive information regarding S#5 and connecting drifts
into the Permit. As a result of the 2014 radiological event, portions of the WIPP underground
facility and the existing surface-mounted ventilation and exhaust systems became radiologically
contaminated. Since the 2014 event the Permittees have operated the facility using continuous
filtration of the underground Disposal and Waste Shaft Station Circuits exhaust air (filtration
mode). Continuous filtration is used to mitigate any radioactive releases. The filtration system,
as originally designed, can accommodate only a small percentage of the original design flow
needed to support the normal operations of construction, maintenance, and waste
emplacement. The addition of S#5 and associated connecting drifts represents an upgrade to
the UVS, and will provide a new intake and exhaust system capable of restoring full-scale,
concurrent, mining, maintenance, and waste emplacement operations.

Shaft #5 will be located nominally 1,200 feet west of the AIS and will provide the majority of the
intake air to the repository. The SHS and WS will provide additional minor amounts of intake air
to the North Ventilation Circuit and the Waste Shaft Station Circuit, respectively. The AlS will be
converted from an intake shaft to an exhaust shaft for the Construction Circuit exhaust air only,
while the North, Disposal, and Waste Shaft Station Circuits will continue to exhaust through the
ES and the filtration system. This modification is an upgrade to the existing ventilation system
with a two-fold purpose:

e Allow the Construction Circuit air to exhaust through the unfiltered AIS as a means of
reducing particulate build-up on the roughing filters in the Exhaust Filter Building
described in Permit Attachment A2, Section A2-2a(3), Underground Ventilation System
Description and reducing the amount of salt particulate (harvested by the Salt
Reduction Building) that must be characterized as waste and disposed of. Such waste
minimization is an important element of the Resource Conservation & Recovery Act
(RCRA) for protecting human health and the environment.

¢ Aid in increasing the intake air volume that will facilitate the resumption of concurrent
mining, waste emplacement, and support activities (e.g., maintenance, ground control,
infrastructure modifications). Additional air flow will dilute gases and diesel particulate
matter and allow more pieces of diesel equipment to be operated simultaneously while
maintaining air quality standards for workers. Operation of additional equipment will
allow for an increase in ground control work (i.e., bolting), which will further enhance
the safety of the workers.

Shaft #5 is needed to perform underground work concurrently and in a timely manner. This will
allow the Permittees to maintain and operate the underground facility in a safe manner while, at
the same time, meeting the strategic mission of the DOE.

The proposed S#5 will advance the Permittees’ ability to control the underground ventilation and
enhance control over the differential pressures maintained between the Construction Circuit and
the North, Waste Shaft, and Disposal Circuits. This increased control improves the prevention of
leakage of contaminated air from the Disposal Circuit and minimizes ventilation impacts
associated with ambient temperature and pressure changes. This will increase the Permittees’
ability to prevent releases, thereby enhancing protection of public health and the environment,
and to facilitate compliance with the Permit Attachment A2, Section A2-2a(3), Subsurface
Structures. Permit Attachment A2, Section A2-2a(3), Subsurface Structures, requires that a



pressure differential be maintained between the construction side and the waste disposal side to
ensure that any leakage is towards the disposal side. Furthermore, the proposed changes will
improve the processes that the Permittees use to provide ventilation air to support workers in
the underground where equipment exhaust gases and particulate could pose a health and
safety risk as they perform day-to-day mining, maintenance, and waste management activities.

The repository is a mined facility that includes shafts and access drifts, which are designed to
accommodate the mine depth and the various functions such as hoisting, salt removal, waste
emplacement, and ventilation. The proposed modification does not change the fundamental
design of the repository, and does not substantially alter the permit conditions or reduce the
capacity of the facility to protect human health or the environment. The Permittees are simply
proposing to modify the manner in which certain components are used (i.e., a downcast shaft
becomes an upcast shaft, fans push air through portions of the facility in addition to pulling air
through portions of the facility). Moreover, the ventilation processes for the permitted units will
remain unchanged, although changes to operating procedures for the revised ventilation system
will be necessary. Evacuation routes for workers in the regulated unit remain the same.
Changes to underground drawings and maps are necessary only for areas outside the permitted
unit (i.e., entries that lie south of S-1600 per Permit Part 4, Section 4.5.3.1., Underground Traffic
Flow). The changes being made primarily impact descriptive text in the Permit, such as the text
in Permit Attachment A2, Section A2-2a(3), Underground Ventilation System Description. This
proposed modification does not alter the Permit condition relative to minimum ventilation (i.e.,
35,000 scfm in an active disposal room when workers are present actively emplacing waste)
found in Permit Part 4, Section 4.5.3.2., Ventilation. The Permit modification enhances the
Permittees’ ability to maintain the requisite pressure differential between the disposal circuit and
other portions of the facility.

A Permit modification is necessary because the Permit does not currently include S#5, its
surface location and structures, and the connecting drifts to the WIPP underground facility within
the descriptive material and figures.

The impacts of this PMR on the Permit have been evaluated. The results of the Permit impact
assessment are identified in Table 1 below. This table identifies that the impacted portions of
the Permit are Attachment A, Attachment A2, Attachment A4, Attachment B, Attachment D, and
Attachment G. This Permit modification is needed to address the changes, modifications, or
updates due to the addition of a new shaft and associated connecting drifts.

Table 1: Description of Changes and Explanation of Need

Permit Part/Section Impact

Attachment A, Section A-3 provides the property description including the PPA acreage. Revisions to

Section A-3 this section are needed to include a second PPA around S#5.

Attachment A, This section provides a general description of the facility, both surface and underground,

Section A-4 and a general description of how the transuranic (TRU) mixed waste is handled and
disposed of. Revisions to this section are needed to describe S#5 and its general
location.

Attachment A2, This section provides a general description of the repository including the shafts and

Section A2-1 ventilation flow paths. Revisions to this section are needed to describe the ventilation
and operational configuration of the shafts when S#5 is in use.
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Major reasons to deny the request include:

A. The new shaft is not needed.
20.4.1.900 NMAC (incorporating 40 CFR 270.42(c)(1)(iii)) requires that the request explain why
the modification is needed.

The permittees first stated “need” for the new shaft is: “This modification is needed to add
descriptive information regarding S#5 and connecting drifts into the Permit.” Request at 9.
Clearly, that statement does not explain why the new shaft and associated drifts are needed. That
an approved permit modification makes language changes is not a need and does not justify that
any such modification is needed or that it protects public health and the environment.

The permittees then state: “The addition of S#5 and associated connecting drifts represents an
upgrade to the UVS, and will provide a new intake and exhaust system capable of restoring full-
scale, concurrent, mining, maintenance, and waste emplacement operations.” Request at 9.
However, restoring such operations is being achieved without the new shaft and new drifts.

More than two years ago, the permittees informed NMED that: “The new filter building will
supply additional air to the underground in order to achieve up to 540,000 actual cubic feet per
minute (acfm) in filtration mode.”* That underground air flow rate would be in excess of the
425,000 cubic feet per minute ventilation rate in the facility when concurrent mining,
maintenance, and waste emplacement operations could occur from the time of the issuance of the
WIPP Permit in 1999 until February 5, 2014. The New Filter Building (NFB) can operate
without the need of the new shaft and underground drifts. So the new shaft does not provide for
the stated need for concurrent mining, maintenance and waste emplacement operations.

In its November 29, 2017, modification request for the NFB, the permittees stated: “The new
UVFS and NFB increase the ventilation airflow to allow for safe concurrent work activities such
as mining, waste disposal, and ground support maintenance, which is vital to the safety of the
underground worker.”? Thus, the permittees justified the need for the NFB as providing the same
concurrent mining, maintenance, and waste emplacement requirements that they now —
inaccurately — state is the purpose of the new shaft and associated drifts.

NMED, in approving the request for the NFB, stated that the building would:
Upgrade the Underground Ventilation Filtration System so that it will have
sufficient ventilation capacity to support simultaneous mine maintenance, mining,
and waste emplacement operation, the design of which serves three functions:
1. Provide sufficient airflow to the mine for personnel life-safety requirements;

! Notification of Planned Change to the Permitted Facility Regarding the Construction of a New Filter Building,
Hazardous Waste Facility Permit, Number: NM4890139088-TSDF, June 9, 2017 at 1.
https://wipp.energy.gov/library/Information Repository A/Notification_of Planned Changes/17-

1042 Redacted Enclosure.pdf

2 https://hwbdocuments.env.nm.gov/Waste%20l1solation%20Pilot%20Plant/171112.pdf, Item 2 at 9.



















Therefore, the request should be denied because it does not accurately state the need for the new
shaft and associated drifts, does not disclose the real purpose and need, is not supported by
adequate NEPA analysis, does not demonstrate that the new shaft protects public health and
safety, and is not true, accurate, and complete.

2. If NMED does not deny the request, it must issue an NOD for more information.

As established by the foregoing comments, all of the information that NMED needs is not
provided in the request, and the request includes misinformation. However, if the request is not
denied, before NMED can further process the request, the permittees must provide more
information, including:

e Admitting that the new shaft and associated drifts are not needed for concurrent mining,
maintenance, and waste emplacement operations.

e Discussing the actual purpose and need of the new shaft and associated drifts.

e Disclosing the capabilities of the new shaft, including how the design does not
accommodate the additional requirements of “hoisting capability for personnel, materials,
and salt).” Request at 1.

e Justifying the adequacy of the NEPA analysis in the SA-11 and what additional NEPA
analysis will be done to support expanding the underground footprint and disposing of
additional waste beyond that emplaced in Panels 1-10.

e Providing technical analysis that the new shaft and associated drifts would protect public
health and the environment, including resolving the problems identified by the DNFSB.

Thus, NMED should deny the request. But if it does not do so, it must issue a Notice of
Deficiency (NOD) to obtain the true, accurate, and complete information for the Department’s
and the public’s consideration.

3. If not denied and if no NOD is issued, SRIC requests a Public Hearing and Negotiations.
These comments clearly demonstrate that NMED cannot proceed with the request as submitted.
But if the request is not denied and no NOD is issued, SRIC again states that it opposes the
modification and requests a public hearing.

SRIC specifically objects to each and every provision included in the request, except for three
typographic and editorial additions on page B-9. SRIC does not object to changing the
typographical error in the first paragraph on that page. SRIC also does not object to adding
“standard” in the two places shown in the last full paragraph on the page. However, those
changes can be made through class 1 modifications and in no way are a justification for NMED
to move forward with the request.

Further, and prior to any notice of public hearing, pursuant to 20.4.1.901. A.4 NMAC and
NMED practice regarding past class 3 modifications and the permit renewal hearing, SRIC
requests that NMED, the Permittees, SRIC, and other parties conduct negotiations to attempt to
resolve issues.

4. If NMED does not deny the request, it should postpone its consideration until after the permit
renewal process.




The public concern and the gross deficiencies in the application indicate that if the request is not
denied, the further modification process will be contentious and complex. For both NMED

and the public, the time, effort, and cost of such a modification process will detract from the
resources needed for the more important permit renewal process. Thus, if the new shaft
modification request is not denied, SRIC renews its proposal of April 15, 2019 that further
consideration of the request be postponed until after the conclusion of the permit renewal
process. Attachment 2. A less desirable alternative would be to consider the request as part of the
permit renewal process.

5. NMED should limit the permittees’ activities related to the new shaft and associated drifts.
The permittees have an aggressive schedule to construct the new shaft and associated drifts (even
though the schedule is much delayed from earlier plans), including providing financial incentives
for co-permittee Nuclear Waste Partnership (NWP). SRIC is very concerned that activities
already underway and planned future activities before the modification request might be
adequately considered will prejudice the modification process. At some point, the permittees and
others are likely to state that so much money and commitment has been made to the new shaft
and associated drifts that NMED has no real choice but to approve the request. Such a situation
would be totally unacceptable and contrary to the Hazardous Waste Act and its regulations.

The current FY 2020 Performance Evaluation and Measurement Plan (PEMP) for NWP includes
a $1,200,000 bonus fee for completing three specific activities related to the new shaft.?® Those
activities are to be accomplished by February 20, 2020; March 30, 2020; and July 10, 2020.
SRIC does not agree that any of those actions should be undertaken without the modification
request being approved, and we certainly do not agree that NWP should receive incentive fees
for accomplishing such activities. The fees themselves provide incentives for NWP to advocate
for a quick approval of the request, to the detriment of an adequate public participation process.

Therefore, SRIC urges NMED to inform the permittees that they should not undertake activities
related to the new shaft and associated drifts before final action on the modification request.
Further, the permittees should be informed that their schedule will not be allowed to compromise
adequate public participation processes to consider the request.

Thank you very much for your careful consideration of, and your response to, these and all other
comments.

Sincerely,

L e

Don Hancock
cc: John Kieling

2 https://wipp.energy.gov/NWPpayments/NWP/FY20 PEMP Rev 0.pdf at 12.
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Attachment 1

SOUTHWEST RESEARCH AND INFORMATION CENTER
P.O. Box 4524 Albuquerque, NM 87196 505-262-1862 FAX: 505-262-1864 www.sric.org

September 30, 2019
Mr. Bobby St. John
PO Box 2078
Carlsbad, NM 88220 via email: infocntr@wipp.ws

RE: Draft CBFO Strategic Plan - DOE/CBFO-19-3605, Revision 0,
Dear Bobby,

Southwest Research and Information Center (SRIC) appreciates the issuance of the Draft Strategic
Plan (DSP) for Public Comment, including the public meetings on September 10 and 12, 2019, and
the public comment period. We look forward to a final Strategic Plan that addresses these
comments and others that you receive. The Plan is an important document in describing how the
Department of Energy (DOE) intends to operate WIPP and comply with legal requirements during
the next five years and throughout the facility’s lifetime. However, the DSP is inadequate in major
respects, and the final Plan must be significantly revised, as described in the following comments.

1. The DSP violates major requirements of the WIPP Land Withdrawal Act, DOE-New Mexico
Consultation and Cooperation Agreement, and WIPP Permit.

A. WIPP’s Limited Mission.

The WIPP Land Withdrawal Act (LWA), Consultation and Cooperation (C&C) Agreement, and
WIPP Permit are based on the fact that WIPP is the first of multiple geologic repositories and has a
limited mission. The original WIPP authorization (Public Law 96-164, § 213(a)) states that WIPP
is “to demonstrate the safe disposal of radioactive waste resulting from the defense activities and
programs of the United States exempted from regulation by the Nuclear Regulatory Commission.”
The law specifically designates WIPP as a “pilot plant” and to “demonstrate the safe disposal.”
Both of those designations clearly indicate that WIPP is not the sole disposal site for all TRU
waste. Congress has maintained those legal requirements and constraints for the last 40 years.

Additionally, Congress has not changed the authorization in subsequent nuclear waste laws. In
1982, Congress passed the Nuclear Waste Policy Act (NWPA) of 1982 (Public Law 97-425) with
the primary purpose of developing other repositories. Congress amended the NWPA in 1987 to
designate a single high-level waste and spent fuel repository, and discussed whether that facility
should be WIPP, but again determined that WIPP would not be that facility, and instead designated
Yucca Mountain, Nevada, as the repository.



The 1979 Authorization provided that the Secretary of Energy “shall seek to enter into a written
agreement with the appropriate officials of the State of New Mexico, as provided by the laws of the
State of New Mexico, not later than September 30, 1980, setting forth the procedures under which
the consultation and cooperation required by paragraph (1) shall be carried out.” § 213(b). The
C&C Agreement was signed on July 1, 1981. Article VI describes the limited mission for WIPP, as
provided in the Authorization.

Thus, the Congress, the DOE, the State of New Mexico, and the public all understand that there are
to be multiple geologic repositories, including for TRU waste, as there are no plans to stop making
TRU waste in 2050 or thereafter. To the contrary, the DSP describes WIPP as “the only repository
for defense-related TRU waste.” at 10. Consequently, DOE appears to propose a “WIPP Forever”
plan that includes no further repositories, nor improved on-site storage at other sites.

Revisions needed: The Plan must include a discussion of WIPP’s limited mission and its relation to
requirements and plans for other repositories. Also, the Mission on page 7 should be revised to be:
“Provide safe, compliant, and efficient characterization, transportation, and disposal of defense
TRU waste as the first geologic repository.” The Vision on page 7 should be revised to be: “Enable
a nuclear weapons future by providing safe and environmentally-responsible defense TRU waste
management.” The statement on page 10 should be revised to indicate that WIPP is the first
repository for defense-related TRU waste and describe how DOE intends to identify sites and
operate additional defense-related TRU repositories.

B. Capacity Limit.

It is uncontested that the LWA limits the facility to up to 6,200,000 cubic feet (175,564 cubic
meters) of defense transuranic (TRU) waste. LWA 8 7(a)(3), DSP at 9 & 21, C&C Agreement at
Article VI.E, WIPP Permit at Attachment B and other provisions.

It is contested as to how that volume limit is calculated, as documented in the WIPP Permit
Modification approved by the New Mexico Environment Department (NMED) on December 21,
2018 and on appeal in the New Mexico Court of Appeals Case No. A-1-CA-37894. SRIC believes
that the law requires the historic practice of calculating the waste limit based on outer container
volume. The new DOE second way of calculating is by inner container volume, which has the
purpose of allowing approximately 30 percent more waste than the legal limit. For example, as of
September 21, 2019, the volume of waste emplaced by outer container is 97,002.11 cubic meters
and by inner container is 68,677.57 cubic meters, or 29.2 percent less.
https://www.wipp.energy.gov/general/GenerateWippStatusReport.pdf

The DSP metric in Goals 2 and 4 is numbers of shipments, not waste volume, which is the
appropriate legal metric. However, the shipment numbers provided in the DSP would result in
waste volume that exceeds the capacity limit. The amount of waste as of September 21, 2019 is the
result of 12,589 shipments. Thus, by outer container volume, shipments average 7.71 cubic meters
and by inner container volume, shipments average 5.46 cubic meters.

The DSP estimates that in Fiscal Years 2020-2024 WIPP will receive 2,436 shipments. at 18.
Those shipments would be expected to bring 18,781 cubic meters of waste based on outer
container volume. The plan for 616 shipments per year from FY 2025 to FY 2050 totals 16,016


https://www.wipp.energy.gov/general/GenerateWippStatusReport.pdf

shipments. At outer container average volume of 7.71 cubic meters, those shipments bring 123,483
cubic meters of waste. Adding those amounts, by FY 2050, WIPP would have 239,266 cubic
meters [97,002 + 18,781 + 123,483] based on outer containers, or 63,702 cubic meters and 26.6
percent more waste than allowed by the LWA and C&C Agreement.

Revisions needed: The Plan must include the appropriate metric of volumes of waste based on
outer and inner container volumes. The Plan must clearly show how those waste volumes comply
(or not) with the LWA, C&C Agreement, and the WIPP Permit.

C. Operational Lifetime.

The DSP correctly states that WIPP’s originally planned operational lifetime was 25 years. at 8.
Since WIPP opened in 1999, the Permit includes numerous provisions related to the 25-year
operational lifetime and that the Disposal Phase ends by 2024. Furthermore, the Nuclear Waste
Partnership (NWP) contract, signed on April 20, 2012, provides: “...the Contractor is expected to
facilitate all activities to ship and receive waste to complete the disposition of 90 percent of legacy
transuranic waste by the end of fiscal 2015.”
https://wipp.energy.gov/library/foias/NWP_M&OContract/Section_C.pdf at C-3.

However, the DSP states that WIPP’s operational lifetime must be until at least 2050, which is “the
estimated duration needed to emplace the existing defense TRU waste inventory.” at 5. The fact
that the 2014 radiation release prevented waste shipments for three years and is expected to result
in reduced waste emplacement for several more years in no way adequately explains the more than
doubling of the facility’s operational lifetime.

While not explained in the DSP, such a “WIPP Forever” extension of the lifetime apparently has
multiple causes. One important cause is not using all available space in Panels 1, 3, 4, 5, and 6.
That WIPP’s underground footprint would not accommodate 175,564 cubic meters of waste has
been known since 2003 when Panel 1 was closed after using 58.32 percent of the permitted
capacity. For many years, SRIC has publicly noted that the permittees’ management practices,
especially failing to use all of the disposal capacity of each WIPP panel, meant that the actual
capacity of the eight (or ten) panels is much less than 6.2 million cubic feet. In Panels 1 through 6,
the capacity shortfall is 20,761 cubic meters of contact-handled (CH) waste and 710 cubic meters
of remote-handled (RH) waste. Thus, 81.3 percent of CH capacity was used and 46.82 percent of
RH capacity. See Attachment 1.

In 2013 the DOE Inspector General (IG) reported:
“We found that while EM had made progress in meeting its operational disposal
goals, it was not on track to meet its goal to dispose of 90 percent of the
Department's legacy TRU waste by the end of FY 2015. In particular, EM faces a
number of challenges in meeting its planned 90 percent waste disposal goal by
2015. Additionally, without further modifications to the repository or existing
waste disposal practices, WIPP may not have capacity for disposal of the
current RH inventory.”
https://www.energy.gov/sites/prod/files/2013/05/f1/OAS-L-13-09.pdf at 1-2.



https://wipp.energy.gov/library/foia/NWP_M&OContract/Section_C.pdf%20at%20C-3
https://www.energy.gov/sites/prod/files/2013/05/f1/OAS-L-13-09.pdf%20at%201-2

In 2017, the Government Accountability Office (GAOQ) reported:
“DOE does not have sufficient space at WIPP to dispose of all defense TRU
waste....
*DOE’s TRU waste management plan, which includes planning for WIPP, covers a
5-year period and does not address possible expansion. Moreover, DOE’s TRU
waste management plan does not include a schedule for expanding DOE’s disposal
space before existing space is full.
*Expanding WIPP’s disposal space will require regulatory approval that is
expected to take several years. However, DOE modeling that is needed to begin the
regulatory approval process is not expected to be ready until 2024.”
https://www.gao.gov/assets/690/686928.pdf at inside cover.

Another likely cause of the extended lifetime is DOE’s desire to expand the amounts and types of
waste beyond legacy defense TRU waste, which SRIC and many others oppose, including:
e 34 metric tons or more of surplus plutonium, as a result of the cancellation of the Mixed
Oxide Fuel Facility
Renamed high-level, excluded waste
Commercial Greater-Than-Class C waste
Commercial waste from the West Valley, New York site
10,000 metric tons of elemental mercury for long-term surface storage

Additional likely causes are the lack of another repository and the inability of storage sites to
characterize and ship wastes to meet the 25-year timeframe, among others.

Regardless of DOE’s plans, the WIPP Permit provides that for good cause the NMED can order
facility closure at any date.

Revisions needed: The Plan must include an explanation of the reasons that the WIPP operational
lifetime is planned to be more than doubled. The Plan should include which of the proposed
additional wastes are to be disposed by 2050. The Plan should also clearly state that the WIPP
Permit allows disposal operations to be halted for good cause well before 2050.

D. New underground footprint and additional infrastructure.

For more than four decades, the WIPP underground design has been based on the eight panels, plus
Panels 9 and 10, if needed. That footprint included the four existing shafts and the Waste Handling
Building. The DSP apparently estimates that only the eight panels will be filled through FY 2024,
though it does not include the volume of wastes that those panels will hold by 2024. The Future of
WIPP Conceptual Draft diagram on page 17 clearly indicates the current footprint is inadequate
and will be expanded, as does some of the infrastructure description.

But the DSP does not describe the new underground footprint, including new panels and rooms.
The DSP does not explain what additional infrastructure is needed for the proposed 2050
operational timeframe. Nor has DOE issued NEPA document(s) to discuss that proposed
operational timeframe, new underground footprint and infrastructure and the impacts of such
operations, nor the reasonable alternatives to such operations, among other legal requirements.


https://www.gao.gov/assets/690/686928.pdf

Revisions needed: The Plan must include what NEPA document(s) and decisions that will be
issued during the 5-year timeframe. The Plan also must explain how the infrastructure
improvements relate to the future larger underground footprint, which should be much more fully
described, including proposed panels and rooms and other additional infrastructure.

2. The DSP does not discuss all of the proposed major activities during the 5-year period.

A. Above-Ground Storage Facility (AGSF).

The AGSF is identified as “A” on the Future of WIPP Conceptual Draft diagram on page 17. But
there is no description of that facility or why it is needed during the 5-year timeframe or for WIPP
operations after that time. SRIC has reiterated its opposition to such a facility because WIPP is not
a surface storage facility, has never been included in NEPA documents and decisions, and would
endanger public health and the environment.

Revisions needed:

The Plan should state that there will not be an AGSF. However, if the facility and the permit
modification request are part of the next 5-year timeframe and beyond that time, the Plan should
explain why the facility is needed, by what date it is required to be operational, and when NEPA
compliance and decisions will be accomplished.

B. Excluded waste.

Since 2003, there have been permitting activities related to DOE’s proposals to bring renamed
high-level waste to WIPP, which have resulted in the excluded waste provision of the Permit. §
2.3.3.8. Since 2013, there is a class 3 permit modification request to change that provision. But the
DSP includes no discussion of that modification or the need for such a modification. SRIC and
many members of the public have strongly opposed such waste as being excluded by the LWA §
12.

Revisions needed: The Plan should state that the class 3 permit modification will be withdrawn.
However, if DOE intends to pursue allowing excluded waste during the next five years, it should
provide a timeframe of when such a modification is needed and the volume of waste by outer and
inner container calculation, and how that volume complies with the capacity limit.

C. Remote-handled (RH) waste.

WIPP’s mission includes disposal of up to 250,000 cubic feet (7,079 cubic meters) of RH waste,
which is included in the LWA, C&C Agreement, and WIPP Permit. The DSP briefly discusses RH
waste in shielded containers (but not the number of shipments and number of containers) and only
confirms that RH waste in canisters will not be authorized during the 5-year timeframe. at 19.
Since the DSP also states that the design for new shielded containers is being explored, the
inference is that all future RH waste will be in shielded containers, and none in canisters. But there
is no technical documentation as to how all RH waste could come in shielded containers.
Consequently, the DSP does not specifically state that WIPP will ever complete that RH waste
mission, nor how much RH waste is expected to be emplaced.

The RH waste emplacement rate has always been insufficient to dispose of all such waste. In 2003,
the DOE Inspector General (IG) reported:



“If current waste emplacement practices continue, by 2020, the repository, as now
configured, will not be able to accommodate 980 planned shipments of
remote-handled TRU waste. The Department has recognized the potential space
problem and identified some alternatives, but has not yet formally planned for the
resolution of this issue.”
https://www.energy.gov/sites/prod/files/igprod/documents/CalendarYear2003/ig-

0613.pdf at 1.

What to do with RH waste is a major issue to be determined during the next five years, but it is not
adequately addressed in the DSP.

Revisions needed: The Plan should discuss how much RH waste in shielded containers will be
shipped and emplaced during the 5-year timeframe and years beyond. The Plan should include
whether the RH volume limit is expected to be met. The Plan should include decisions (and permit
modifications) that are expected regarding panel design and capacity and RH Bay modifications to
accommodate RH waste in canisters or whether no more RH waste in canisters is planned.

D. Panel 10.

A decision that must be made during the next five years is whether or not Panel 10 will be used for
waste emplacement. Yet the DSP contains no discussion of Panel 10. The Future of WIPP
Conceptual Draft diagram on page 17 does not show any TRU waste in Panel 10.

Revisions needed: The Plan should state whether Panel 10 will be used, when such a decision will
be made if no determination has yet been made, and how much waste by outer and inner container
volumes would be emplaced if the panel were used.

3. Other Necessary Revisions.

A. Utility Shaft.

The DSP identifies the new shaft #5 as the Utility Shaft (at 5 and 12) and “New Air Stack for
Unfiltered Exhaust” (p. 17). The new shaft #5 is identified as part of the ventilation system (at 5
and 12). But the diagram on page 13 does not include the new shaft #5 in the Safety Significant
Confinement Ventilation System (SSCVS). In fact, the SSCVS could operate without the new
shaft #5. The major reason for the new shaft #5 is for the proposed new underground footprint of
panels and disposal rooms to the west of the existing underground footprint. Presumably that is the
“operational efficiency” purpose of the five enumerated on page 12.

Revisions needed: The Plan should be revised to state that the new shaft is not essential to operate
the SSCVS. The Plan should more fully describe the purpose of the shaft for future waste
emplacement and the panels and rooms that will be needed.

B. Number of shipments.

The DSP states that the goal is 14 shipments per week. at 5. 14 shipments per week for 44 weeks
equals 616 shipments, which is the stated goal for FY 2023 and FY 2024. at 18. However, the DSP
also states that the goal is to have approximately 17 shipments per week by FY 2023. at 24.


https://www.energy.gov/sites/prod/files/igprod/documents/CalendarYear2003/ig-0613.pdf
https://www.energy.gov/sites/prod/files/igprod/documents/CalendarYear2003/ig-0613.pdf

Revisions needed: The Plan should include the number of shipments per week, the number of
weeks available per year, and the annual shipments in future years. The Plan should also include
any infrastructure or permit modification requirements to meet those shipment goals.

C. New Airlock and TRUdock.

The Future of WIPP Conceptual Draft diagram includes “F” Airlock to Additional TRUdock. The
DSP otherwise provides no explanation of why an additional TRUdock is necessary, when it
would be operational, what permit modifications would be required, among other things. Since the
DSP includes no more than 17 shipments per week in the future and states that in the past WIPP
has received more than twice that many shipments in a week, there is no basis given that such a
new TRUdock is needed.

Revisions needed: The Plan should either eliminate the new Airlock and TRUdock or include a
description of the need for such an additional TRUdock, when it would be operational, and what
permit modifications would be required.

D. Historic inaccuracies.

The DSP states: “After the first waste receipt, shipping rates exceeded the designed shipping rate
to a maximum of 36 shipments received in one week, and an average of about 25 shipments per
week towards the end of that 15-year operational period.” at 8. However, as Attachment 2 shows,
the maximum number of annual CH shipments was in FY 2006 when there were 1,128 shipments.
The same number of shipments was made in FY 2010. Those two years cannot accurately be
described as being “towards the end of that 15-year operational period.” The maximum amount of
waste emplaced — the more appropriate metric — was also in FY 2006 with 10,555 cubic meters of
CH waste. Again, that is not “towards the end of that 15-year operational period.”

Revisions needed: The Plan should change the statement on page 8, so that it accurately describes
the history of maximum number of shipments and maximum waste emplacement.

E. Previous WIPP Strategic Plans

The DSP Cover Page states that the Plan supersedes DOE/CBFO-11-3473, Rev. 0. However, that
document is not publicly available on the WIPP website or in the more than three million
documents in the DOE Office of Scientific and Technical Information website — www.osti.gov.
On September 23, 2019, SRIC requested that the document be provided and made publicly
available, but it is still not available.

In FY 2016, NWP was given a $250,000 Performance Based Incentives bonus for “developing an
overarching vision and strategy for WIPP to achieve its operational lifetime through FY 2050 with
both near term and long term operational activities and projects.”
https://www.wipp.energy.gov/NWPpayments/NWP/FY16 _Fee Determination_Scorecard 17-02
85.pdf at 4, Metric 8. The document - WIPP Strategic Plan Operations Through 2050 — dated June
27, 2016 was publicly released only as a result of SRIC’s Freedom of Information Act request.
http://sric.org/nuclear/docs/2016-06-27_FY-2016-Plan.pdf



https://www.wipp.energy.gov/NWPpayments/NWP/FY16_Fee_Determination_Scorecard_17-0285.pdf%20at%204
https://www.wipp.energy.gov/NWPpayments/NWP/FY16_Fee_Determination_Scorecard_17-0285.pdf%20at%204
http://sric.org/nuclear/docs/2016-06-27_FY-2016-Plan.pdf

As released to SRIC, the document was marked “Obsolete.” There has been no explanation as to
why the taxpayers should have paid $250,000 for such an “obsolete” document. However, major
aspects of the NWP Strategic Plan are mirrored in the DSP, including:
e Operating WIPP until 2050
e “substantial repairs or replacements of existing structures, facilities and properties are
needed within the next five years.” at 6.
e 44 weeks available for shipments. at 21.

The 2016 NWP Strategic Plan also references DOE/WIPP 04-3327, Waste Isolation Pilot Plant
Ten-Year Site Plan FY 2017-FY 2026, Rev. 12 at 30. That document also is not publicly available
on the WIPP website or in the more than three million documents in the DOE Office of Scientific
and Technical Information website — www.osti.gov. On September 23, 2019, SRIC requested that
the document be provided and made publicly available, but it is still not available.

Revisions needed: DOE/CBFO-11-3473, Rev. 0 should be made publicly available, and the Plan

should be revised to discuss the major changes from the earlier plan. DOE/WIPP 04-3327 should
be made publicly available, and the Plan should be revised to discuss major changes from that Site
Plan. The Plan should be revised to discuss the major changes compared with the FY 2016 NWP
Strategic Plan.

F. Underground science laboratory.

The DSP briefly describes some historic underground science laboratory activities. at 9. But there
is no discussion of current and future possible underground science laboratory activities or what
portions of the underground are available for such activities.

Revisions needed: The Plan should either state that no further underground science laboratory
activities are expected or describe the activities and portions of the underground that are available
for such activities.

In summary, while the Strategic Plan is an important document to describe for DOE and the public
what WIPP’s goals and operations will be for the next five years and in future years, the DSP has
very significant deficiencies. The Plan must be substantially revised to adequately fulfill its
purpose. “WIPP Forever” is not legally or publicly acceptable and must be eliminated, and plans
for additional repositories must now be made publicly available.

Thank you for your careful consideration of and response to these comments and all others
received.

Sincerely,

L e

Don Hancock



WIPP PERMITTED VS. ACTUAL CAPACITY

(in cubic meters) - As September 21, 2019

Panel 1

Panel 2

Panel 3

Panel 4

Panel 5

Panel 6

Panels 1-6

Shortfall

Panel 7

Panel 8

Panels 1-8

Notes:

"CH" is Contact-Handled waste; "RH" is Remote-Handled
"Permitted" refers to the capacity limits in the New Mexico WIPP permit

CH-Permitted Actual

18,000
18,000
18,750
18,750
18,750
18,750

111,000

18,750

18,750

148,500

10,497
17,998
17,092
14,258
15,927
14,467
90,239
20,761

6,118

96,357

Volume is by outer container volume

Compiled by: Don Hancock, Southwest Research and Information Center
505/262-1862; sricdon@earthlink.net

Attachment 1

% Used RH-Permitted Actual % Used
58.32% 0
99.99% 0
91.16% 0
76.04% 356 176 49.44%
84.94% 445 235 52.81%
77.16% 534 214 40.07%
81.30% 1,335 625 46.82%
710
650 20
650
2,635 645
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WIPP DISPOSAL |

|

Attachment 2

in cubic meters - Outer container volume

to 9/21

CH FY1999 FY2000 FY0O1 FY02 |FY03 |FY04 |EY05 |EY2006/FY07 |[FY08 |FY09 |EY10 |EY11 EY12 |FY13 |FY14 |EY17 |EY18 FY2019|Total
Argonne 97 24 121
Hanford 13 68 18| 250 448| 853 715/ 765| 622 9 475| 825 5,061
ORP
INL 15 87 717 2,065 567| 342| 2,564| 7,890| 5,390| 3,304| 4,621| 5,114| 4,211| 2,620| 2,099| 1,138 453| 2,111 2,033| 47,341
KAPL-NFS
LANL 190 74 8| 327 171 546/ 823| 689 727, 1,063| 1,014 1,514| 1,460| 556 12| 126 173| 9,473
LBL
LLNL 146 146
Material & Fuels
NTS 106| 235 64 405
NRD
ORR 12 37 230 79 57 20| 340 200 975
RFETS 62 252/ 1,044 2,903| 4,017| 4,650| 2,134 15,062
SNL
SRS 62| 141| 2,285| 3,240| 1,554| 1,340| 1,548| 1,267| 719 862| 1,139| 1,469| 1,465| 416 80 39 23| 17,649
WCS/LANL 99 99

267 352 1,965 5,135| 7,543| 8,810| 7,657| 10,555| 8,526| 5,894| 6,113| 7,744| 7,268| 5,660 5,024| 2,110/ 664| 2,616 2,429| 96,331
WIPP derived 1 3 21 25
Total 267 352 1,965 5,136| 7,543| 8,810| 7,657| 10,555 8,526| 5,894| 6,116 7,744| 7,268| 5,660 5,024| 2,110/ 685| 2,616 2,429| 96,356
RH
Argonne 45| 17.8| 19.6| 418 34.7| 313 9.8 3.8/ 163.3
Bettis 4.5 4.5
GEVNC 53] 23.1 28.5
Hanford 0.0
INL 579/ 95.2| 240 28,5 25.8 25.8 65.0 1.8 324.0
KAPL-Schen.
LANL \ 14.2 14.2
Material & Fuels
ORR 7.1 46.3 7.1 45 65.0
SANL 7.1 7.1
SRS 24.9 10.7 2.7 38.3
WV

57.9| 99.7| 935/ 1175/ 89.9| 74.8/ 96.3] 11.6 0.0 0.0 3.8| 644.8




CH Shipme FY1999|FY2000/FY01 |FY02 |EYO3 |FY04 |EYO5 |FY2006/FYO7 |FY08 |EYO09 |FY10 |FY11 |EY12 |FY13 |EY14 |FY17 |EY18 |FY2019
Argonne 9 5 1 2 17
Hanford 3 7 2 37 72| 100 67 79 64 1 52 88 572
INL 3 13| 121 373 85 38| 308 833| 637| 421, 640 669 555/ 361, 299 124 48| 232 253| 6,013
LANL 17 7 1 46 37 105| 116 76| 116 157| 172 230| 184 64 1 30| 1,359
LLNL 18 18
NTS 13 27 8 48
ORR 2 4 36 9 7 5 56 23 142
RFETS 12 42| 162| 469| 437| 597| 326 2,045
SRS 7 16| 185| 239| 125 115| 122, 122 87 82| 115/ 157, 178 61 9 1 2| 1,623
WCS 11 20 2 33
32 58| 304| 861| 799 964| 941| 1,128| 954, 685 848 996| 939| 755/ 662 249 73| 310 312| 11,870
RH shipments
Argonne 5 20 22 47 39 34 11 178
Bettis 5 5
GEVNC 6 26 32
INL 65| 107 27 32 29 29 73 2 364
LANL 16 16
ORR 8 52 8 5 73
SANL 8 8
SRS 28 12 3 43
65| 112| 105 132] 101 84| 107 13 0 0 0 719
CH+RH 32 58| 304| 861| 799| 964| 941| 1,128| 1,019| 797, 953| 1,128/ 1,040 839, 769| 262 73| 310 312| 12,589
Sources: DOE Run Date 4/16/2013 and subsequent DOE documents - some individual site volume numbers are approximate.

Notes: Argonne CH Shipments in FY2013 and FY 2019 were RH waste in lead-shielded container, which is included in RH volu

me.

WCS shipments in most years are included as LANL waste, where the waste originated.

Compiled by: Don Hancock, Southwest Research and Information Center, 505/262-1862; sricdon@earthlink.net
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SOUTHWEST RESEARCH AND INFORMATION CENTER
P.O. Box 4524 Albuquerque, NM 87196 505-262-1862 FAX: 505-262-1864 www.sric.org

April 15, 2019

James C. Kenney, Secretary

New Mexico Environment Department (NMED)

1190 St. Francis Dr.

Santa Fe, NM 87505 via email

RE: WIPP Permit Renewal Process and New Shaft permit modification
Dear Secretary Kenney:

On April 11, representatives of Southwest Research and Information Center (SRIC), Nuclear
Watch New Mexico, Concerned Citizens for Nuclear Safety, and Citizens for Alternatives to
Radioactive Dumping met with seven representatives of the WIPP permittees — Department of
Energy (DOE) Carlsbad Field Office and Nuclear Waste Partnership. The permittees limited the
scope of the meeting to the new shaft #5 and the permittees’ answers of March 4, 2019 to NMED
questions about the shaft determination request. At the meeting, we were informed that DOE
WIPP Manager Todd Shrader intended to have a meeting with us “in a couple of months” to
discuss the permit modification and permit renewal issues that we have long been requesting.

At the meeting, SRIC stated that it was very concerned about the lack of the permittees’
willingness to discuss the permit renewal process and the apparent lack of action on a permit
renewal application, since the public process should have already begun. While the permittees’
representatives said that they would report our concerns, SRIC believes that the permittees’
inaction may better be addressed by NMED action.

Given the statements at the April 11 meeting and previous permittees’ actions, we have two
suggestions, consistent with your authority, and the discussions held with you on April 2, 2019:

1. NMED inform the permittees that the priority is the permit renewal process and that the
permittees should initiate the pre-renewal application public process immediately, given the time
required for what could be a technically and legally complex renewal process so that a permit
renewal decision can be issued by the end of 2020, when the existing permit expires.

2. NMED inform the permittees that no construction-related activities related to Shaft # 5 are
allowed until a modification is approved and, further, that the modification request will not be
processed prior to the permit renewal decision and that it might be deferred until after the Final
Order on the renewal application is issued.



The permit renewal process may require more than 21 months, so it must begin immediately.
The regulations (20 NMAC 4.1.901.C(1) (incorporating 40 CFR 124.31(d)) require that prior to
submitting a permit renewal application, the permittees must provide public notice at least 30 days
prior to having one or more pre-application meetings. For the first WIPP Permit Renewal process,
the permittees held pre-application meetings on February 10 and 12, 2009. The Secretary’s Final
Order renewing the permit was issued on November 30, 2010 — or more than 21 months later.
Based on that history, the pre-application meetings for the renewal should have been held two
months ago, yet they have not been announced and the permittees have not even provided a
schedule for such public meetings, nor the expected contents of the renewal application.

Moreover, the forthcoming renewal process will likely be more technically and legally complex
and be subject to much more public concern and opposition than the previous renewal, which
could require a more lengthy timeframe. The previous renewal application included few major
changes, whereas the forthcoming renewal has at least one issue — Overpack Container Storage
Unit — that SRIC and some other parties consider to be illegal and technically complex. The
Permittees may seek to change Permit Section 2.3.3.8 related to Excluded Waste, and they may
propose other major changes, including Shaft #5 and authorizing disposal in additional panels.

Also, unlike the previous renewal process, there are existing provisions of the Permit that are being
legally challenged — the VVolume of Record modification approved on December 21, 2018 — and
which SRIC intends to oppose in the renewal process, if it has not been addressed through the
ongoing appeal in the New Mexico Court of Appeals (A-1-CA-37894) or by an agency-initiated
modification under 20 NMAC 4.1.901 (incorporating 40 CFR 270.41). Thus, the already known
substantive issues in the forthcoming renewal process make it likely that it will take a longer
period of time than the previous renewal.

The Permittees are well aware of the regulatory requirements, the time to complete the previous
renewal process, and the limited resources of NMED and stakeholders. Consequently, the
Permittees apparently expect that there will be an administrative approval of an extension of the
existing permit beyond its expiration date of December 30, 2020. SRIC urges you to inform the
permittees that such an extension is not favored and that the permittees should immediately start
the renewal process with the required public notice and pre-application meetings.

2. The permittees should be informed that construction of Shaft #5 is not allowed until a permit
modification is approved and that such a decision is a lower priority than the renewal process.
The Permittees’ March 4, 2019 response to Question #9 stated:

“The following time lines are estimated for the Utility Shaft Project:
a. Initiate sinking of S#5 in March 2020
b. Shaft sinking complete approximately 17 months after start date (August 2021)
c. Drifts (mining from west to east) complete approximately 8-month duration
(April 2022; the connection to the existing facility will be made at approximately
this point in time)
d. Startup/Testing/Project Closeout approximately one-year duration (March
2023)”

Page 7.



At the April 11 meeting when asked which of those four activities could begin without an
approved permit modification, the answer was “We don’t know.” Since the Shaft #5 request is not
a class 1 modification that may be put into effect without agency action under 20 NMAC 4.1.901
(incorporating 40 CFR 270.42(a)(1)), the expected, correct answer is “None of them.”

Thus, SRIC believes that NMED should clearly inform that permittees that none of those actions,
including beginning of shaft sinking, can occur prior to the issuance of a permit modification.

As already noted, SRIC further believes that the priority is the permit renewal process and the
Shaft #5 should be considered either in the renewal process or after any Final Order on the renewal
application is issued, which is SRIC’ s preferred approach. NMED and stakeholder resources are
limited and they should be used on the highest priority activities, of which the permit renewal
process seems the most important.

SRIC continues to request a meeting as soon as possible with the permittees to further discuss the
permit renewal process. CBFO Manager Todd Shrader is copied to ensure that he is aware of our
concerns and our continued request for a meeting sooner than his proposed timeframe.

Of course, we also welcome further discussions with you and your staff.

Thank you very much for your careful consideration of these suggestions.

Sincerely,

L e

Don Hancock
cc: Jennifer Pruett, Stephanie Stringer, John Kieling, Ricardo Maestas, Todd Shrader





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































